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OOSTS: I NJ'ORMATION CHARGES CRIUI: UNDER SECTION 4151 R. S. 

KO. 1939, •• STATE NOT LIABLE POR COSTS IN THE 
CASE CHARgED UNDER SECTION .151, R. S. KO, 1929. 

Karch 33, 19:35. 
~ ,~:1 

Bon. rorreat Sa1~b 
St ate Auditor 

FIL ED 

f_tL_ Jeffer son Oily, Kiaaouzi 

Dear etr: 

Th1e is "o acknowledge :reoe1p.t of your letter 
of recent date request1 an ontnion from "his department 
wb.ioh reads as followa : 

'This office 1a in receipt of a fee 
bill from the Circuit Court of Doug
l as County, Ilia out, in t he amount 
ot 625.70 and thts offioe requests 
an opinion of the A~torney General of 

418solrri aa to whethe-r the State of 
Uiasourt 1a liable for the coata ln 
t hi s caae. 

•An information was filed in the 01r-
cu1 t Court of Douglae County, Jaaaouri, 
on Septedber 12th, 1934, charging the 
defendant• wi~h ~he cr1!::e of ste&l.lng 
ttmbe:r. J.pparently ' hi s infor 'ion 1a 
brought under Seot1on 4151 R. 0. ' • 
19a9 aDd aa1d information filed on sa i d 
date and furnished by the Circuit Olerk 
of Douglas County is ln words and figure s 
as follows , to-Wit: 

I UOP.' TIOR I H TRE OIRCUI! 
COURT , 

St a t e of t1asour1, Ooun•y of 
Do laat ss. 

•ne State of m.asouri, 
Ta. 

!oa Baney, John Burchett, 
Ed Roberta, Earl ooda, 
Burl Baney . 

In the CircUit 
Oo\IJ't of Doug
l as County, 
ll1ssouz1, 

~t the eptember 
Term, 1934. 



-a- 3/33/35 

John K. Bragg , Prosecuting Attorney w1 th
in and for the Ooun~J of Douglae, 1n the State 
of 1Uesour1, informs the Court upon h1a oath, 
'bat ~oM Bane7 • John Buzohett, Ed Roberta, Earl 
Woods and Burl Baney, on the · cl&y of Kay, 
1933 1n aaid County of Doualae, did then and 
there unlawfullyand feloniouelJ enter upon cer
tain land a belonging io IU.nnie B. KoKinney, to
wit, the aoutil one-balf of Section as and sec
t1oD 37, and s.&t1on thirty-four all ln !ownahip 
31 , Range 11, Douglas Oounty, .U1aaouri, and did 
then and ihere on tbe aforesaid Clay, \llll&wtully 
and felonioualy oommenoe cutting do1m and Wa 
trozi~ cer-tain oat trees and pine treea a -
lng an growing on aald lands and at diYera 
t1m.ee and on diTera days between th&t 4&J and 
the day of S81)tember 1933 did unl&wt\llly 
and telonioualy continue to enter won aaid 
l~nda and cut down and d1s~ror the bat trees and 
Pine treea t hen and tbere •tanding and growing 
upon said laude afo resaid, and tbai eeTenty t1Te 
oak •r• .. and t~~tJ f1Te p lne tr~ea, atand1ng 
a.nd growtDg on eald land• ot the ..-alu.e of taoo.oo, 
the properQ- o'! Jl1ule B. nnney • theJl and there ,!!
unl&'!'h.J,lr and feloniously d1d out down, Sl1a'4ror 
and carr{ a•r; J.galnet the eaoe and dignl ty 
of the S ate. 

JOBI K. BRAGG 
Pioseouilng 1\\0rney. 

, Pr osecutiQg Attorney, 
~m&k~e~a~o"'!!!a~trh-a~iil~~aa~y~a-tr'lb~a~\~t~lie facta s\ated in the 
foregoing inforcation are true aocording to his beat 
information and belief. 

Subscribed and sworn to before me this 1a~h day 
of Sepiembe~ , ~ . D. 1934. 

Joel SUtherland, Oircui t Olerk 
bJ " · I. Barkez, Deputr 01r eu1t 
Olezok ,. 

• On 9epte ber 19th , 1 934, defendant Ed . .,berta 
W&G b-1 ed by a jury 1n said court and a Yerdict of 
' Bot Guilty• was returned b7 the jury. It 1s stated 
by the 0 1rou1 t 01erk o~ Douglaa County that the oour"t 
only 1nsiruoted the jm-y on a ainimum sentence of t"WO 
yeazs 1n the State Penitentiary and did not 1na\ruo' 
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\he ~ury that 1t they found the defen<la.n~ gu1l ty 
they could assess a punishment in the county j&tl 
not lees than s ix months ot by f1ne not lees than 
~00 .00 . On the 14th day of January, 1935• 'the 

Proaecuttng Attorney of Douglas Coun~ entered a 
nolle pro•equi as to the othez ,defendanta and the 
oase was dismissed and the Olrcu.t 11 Olerk of Doug
las Oountr there on certif ied tbe fee bill to this 
of f ice for p&Jaent . 

"It is apparent that th1e 1nforeat1on •a flled. 
under Seo11on 41 51 R. s. Jlo . 1939 and not unde:r 
Seotton •o76 R. s. ao. 1929 , and therefore we re
quest an opinion as to whether the St ate of JO. asourt 
or the Oounty of Do 1&1 1s liable for the costa 
1n this case tn vtew of t he f~ot that the 1netruo
t 1on b7 t he Court to th juy on the punishment n• 
for ~Sinim\12 sentence of t wo r•u s 1n the State Pen1-
tent1azy . • 

l . 

IDOR TIOD SUBJIITTED OH.lRGES 
CRI B UJIER SEOTIOlJ 4151, R. S . 
l!o. 19a9 . 

Seot1on '151, R. a. Mo . 1929. reads aa tollowe : 

• Any pereon who ehall unlawfully enter v.pon 
&JlT lands be1onglng 'to 'hie at ate, a&l1ne , 
aem1llZU'Y, school or awacp l ands belonging 
~o any oounty. or laude belonging to anr 
corpor at ion, person or persona, and 8ball 
ou• down or destroy, or oauee to be out 
down or destroyed, any tree or nee a a.. t and
ing or g%owlng the%eon ot the Yalue of thir
ty dol lara, or any pel' eon who eball i nduce , 
&881st . &ld OJ' &be• anr other pe r son 80 to 
do, ab&ll be deemed gu 1 ty of a felony, and 
a hall, on oonv1o'&1on, be pWllahed by im
prisonment l n the state penitentt&rJ fGr a 
pe:rl od of DOt leas iban two years. or by 
1D~?r1aonmen't in the county jail not leas 
than etx months, or by f ine not lese than 
t hree hundred dol lars. • 
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the 1nfo~a~1on ln questio~ clearly follows the language 
of the &boTe eeot1on and pla1nly obargee the 4etendan1Bwith a 
Tlolation of the provision' iber~~ . That the ~~oaeeuting At
torne7 1n1st have intended to charge the defeudants under the 
provisions of Section 4151 1 auora, is evidenced b7 the fact 
that he followed the direc~lon of eotlon 4155, R. s. Uo . 1939, 
1n drawing the lnfor tlon, which aeo11on ap- llea to 1nfozma
t1ons draWD under Section 4151 but not to those drawn undez 
Seotlon 4076, R. S. Mo . 1929, and it is the%efore the opinion 
of th1a office that the 1nfor~t1on chargee the defendants 
wtth a orime under Section 4151, supra. 

II . 

S!AVE ROT LIADLE lOR OOSTS OJ A 
CASE CRA.~ED UID~K StCTICS 4151, 
R. s. ·o. 1929 . 

!he punishment p:resot-ibed by aeot1on 4151, SUJ)~&, upon 
a oonT1ot1.on of tbe offense charged in the lntormatlon ls by 
lmprtworuaen' in t he State pen1 ten"tiary for a pe:rlod of DOt leaa 
than two years o~ by imprisonment tn the county jail for a peri
od of not leea than atx months or b y fine of not lees than 
three hundered doll ars . 

Section 3828, R. s . Mo. 1929, provides: 

•In all capital casec, and those in whioh 
1mpr1soD»eni in the pentten1t1uy ia the 
sole punt•~ent tor the offense, tf the 
4efen4an-; ls aoquttted., the co••• ahall 
be paid b7 •be •tate' an4 ln all other 
~rials on 1nd1ctaonts or information, 1f 
the defendant ie acquitted, the costa 
shall be paid by the count;- 1n wb1cb the 
indictment was found or lntormatton filed, 
exeept when the prosecutor aball be ad
judged to pay them or it ahall be other
wise provided by law. • 

In the case of State ex rel . fudor v. The Pijtte Cuuntx 
Court, 40 Ko . App . 503, loo. oli. 506, ihe Couzi a d: 

•!he controYeray 1a whether the aiate or 
county is liable tor relator' s costa d 
t he oase de~ends upon· a construction of 
the 0%1m1nal costs statute; and in paaa
i ng on tbe queat1on we aball cons14er the 
case as though the defendant had been ao-
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quitted. fhe notle prosequi aoounted to 
an acqu1t~al lnhe aense o! t he at~,ute. 

•tn 11 e ttal caee~ in which the defend
ant 1s couvtoted, and all oaae1! i n wb1oh 
the d1tfendant may be een~enced :to tho 
p enitentiary, and he 1n eltber c ee be 
U.."l&ble to pa.y the eo ~•. the etate shall 

y the , e:xe t such as he inoure. Re
vised s tatutes , 18?9• section 2093. no , 
if the defendant be ~cqu1tted ta a epp1-
tal oaee or tn a case where the puni•h
ment 1e solely 1n the penitentiary the 
state shall pay the coste. Section aoss. 
• .A.nd 1n all other tr1aJ.e on 1Ddictment 
or information. 11 tbe defendant is eo
quitted. the oo ata &hall be , aid by the 
oountr in which the indictment wae found 
or into~mation f1le41 _excep t when the 
prosecutor shall be aa.ju4ged to ay them, 
or it shall be otnemee p rovided b y law. • 
Seot1on 2095. In this case the uniah
_ent rrray b e1 t her 1.-priaoiUAent 1n tbe 
penitent1&rJ o~ by fine and ~•1aonmen' 
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1n the oounty j&1l ( • c't1on 1259) • and 1 t 
1a ~heretore not a case ' 1n wh1ob taror1son
ment in the :pen1 tent lazy 1a the t>le punieh-

en't !o1' ~he offenae' which• bT ~ teras 
of section 2095, is ~e prerequ1e1'e ~o 
the st te' a liabU1tr where the defenctant 
1a qoquitted. The et te, ther,!ore, 1D 
not liabl e for r elator' s ooota." 

'f~e f~ot tha t tho Co\U:t faUed to instruct the 3UIT 
that 1f tbey found the de!endnnt guilty they oo~d n~ ees 
h1 unl ent by 1 riconmcnt in the county ja11 not lees 
than QiX ,o,t' - or by ~1no o! not lee ~ three hundred 
dollars. would not ·~~ the cane ono l n wh1ch the 1mpr1 son
meat t n the pen1 ~~n't1t:.rJ wns the oole pWliabment for the 
otfenee. nut ~.oh f a ilure vas re erro:r 011 the pal"t of t he 
u1a1 ~~ whl dl would bave ent1 U ed the defendt.nt ~ a 
new trial 1f he had been comiot ed. ta.£e v. !m!:!;, 285 

• " · 796. 

In Y1ew of the above tt 1~ te opinion of this de
n&r,!Ben'l tbat the State of 1esour1 1~ J)Qt liable for the 
c o eta in the c e where the defendant 1.a acqu1 tted ot a 
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orime under the pro•1s1ons of eotion 4151 , s zoa 1 altboush 
the judge failed to instruct the jUJ7 that ~he derendan1 
could be puniahe4 o~her than by 1 naonmeni in the pen1-
'eni1~, and tbat the county 1a which the 1ntomat1oa wu 
tiled would be liable tor sald oo s:ts except "J!;.oc the pzo
aeoutlng attor.o.c; shall be adJudged to })6-f -bhem ozo 1 t 1a 
otbuw1ae provided by l e.•. 

.AJ>PROVED: 

aof 1\iof!i''l'ktct 
A'iorney-General . 

JET/JLB:atj 

Yours Yery Vul.y, 

Ja.mea L . HoftlSoatel 
J.se1etant A:storney-General • 


