Q0STS: INFORMATION CHARGES ORIME UNDER SECTION 4151 R. 8.

MO, 1929, ** STATE NOT LIABLE FOR COSTS IN THE
CASE CHARGED UNDER SECTION 4151, R, 8, MO, 1929

¥arch 33, 1935.

2

Hon. Forrest Smith
State Auditor
Jefferson City, Missouri

Dear 8ir:

This is to acknowledge receipt of your letter
of recent date requesting an opinion from this depariment
which reads as follows!:

*This office is in receipt of 2 fee
pill from the Circuit Court of Do
las County, Missouri, in the amoun
of $625.70 and thig offisce requests
an opinion of the Attorney General of
iissouri as to whether the State of
Miggouri is liable for the costs in
this case.

"An information was filed in the COir-
cuit Court of Douglas County, Missouri,
on September 12th, 1934, charging the
defendants with the orize of stealing
tizber. Apparently this information is
brought under Section 4151 R, 3. Mo,

1929 and said information filed on said
date and furnished Ly the Circuit Clerk
of Dougles County is in words and figures
as follows, to-wit:

INFORMATION IN THE O I

State of Missouri, County of

Douglasg 38,
"The State of lissouri, In the Circuit
ve. Court of Doug-
Tom Baney, John Burchett, las County,
Ed Roberts, Earl %oods, ¥issouri,
Burl BSaney.

At the September
Term, 1934,
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John M. Prosecuting Attorney with-
in end for the coun%y of Douglas, in the State
of Missouri, informs the Court upon his oath,
that Tom Blnq, John Burchett , Ed Roberts, Earl
Woods and Burl Baney, on the day of May,
1933 in said County of Douglas, did them and
there unlawfullyand feloniously enter upon cer-
t2in lands belo to Mimnie 3. NHeKinney, to-
wit, the south one-half of Section 36, and Sec-
tion 27, and Seation thirty-four all in Township
ar, Rango 11, Douglas County, Missouri, and did
then and there on the axorccatd day, lnlautully
and feloniously commence cutt dotn and
trozﬁ certain oak trees and pine trecs s

ng growing on said lands ud at divers

times and on divers days between that day and

the day of September 1933 did unlawfully
and Teloniously continue to enter upon said
lands and cut down and the ak ttun and
Pine trees thén and there n%
upon said lande aforesald, and thlt neventy ve
o2k trees and tweity five vine trees, standi

and growing on said lands ot the value of +00,
the property of Minnie B, Ninney, then and there u-

&

and foloniounlzh did cat ::zna w
and a Against e neace
of the s{lt:n '

¥
%ennﬂng Attorney.

Prosecut Attorney
AT SRTE AT ays THAT TED facte statsd tn ing’
foregoing I.nfernuen are true according to bhis best
information and belief.

Subscribed and sworn to before me this 123th day
of September, A. D. 1934,

locl Snthoxllad Circuit Qlerk
G{ k Barto:c, Deputy Oircuit
erk,

¢ On September 19th, 1934, defendant Ed Roberts
vag tried b; 2 jury in said court and a verdiet of
'liot Guilty® was returned by the jury. It is stated
by the Circuit Clerk of Douglas County that the court
only instructed the jury on 2 minimum sentence of two

years in the 2tate Penitentiary and did not instruot
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the jury that if they found the defendant guilty
they could 2esess & punishment in the county jail
not less than six months or by fine not less than
$300.00. On the 14th day of January, 1935, the
Prosecuting Attorney of Douglas County entered a
nolle prosequl &s to the other defendants and the
case was dismissed and the Circult COlerk of Do

las County thereupon certified the fee bill to this
office for payment.

"It is epparent that this information was filed
under Seotion 451 B, 8, Mo. 1929 and not under
Section 4076 R, 8, Mo. 1929, and therefore we re-
quest an opinion as to whether the State of Missouri
or the County of Douglas is liable for the costs

in this case in view of the faet that the instruc-
tion by the Court to the jury omn the punishment wes
for minimuz sentence of two yeers in the 9tate Peni-
tentiary."

I.

INFORVATION SUBMITTED OHARGES
CRIME UNDER SEGTION 4151, R. S.
¥o. 1929.

Section 4151, R. S. Mo. 19239, reads as follows:

"Any person who shall unlawfully enter upon
any lands belonging te this state, saline,
seminary, school or swamp lands belonging
to any county, or lands belonging to an
corporation, person or persons, and shall
cut down or destroy, or cause %o be cut
down or destroyed, any tree or trees stand-
ing or growing thereon of the value of thir-
ty dollars, or any person who shall induce,
ageist, ald or abet other person so to
do, shill be deemed ;:xlty of a felony, and
shall, woon convietion, be punished by im-
prisonment in the state penitentiary for a
gcriod of not less than two years, or by
mprisonment in the county jail not less

than six months, or by fine not less than
three hundred dollars."
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The information in question clearly follows the langulg.
of the above section and plainly charges the defendantswith a
violation of the provisions thereof. That the Prosecut At-
torney must have intended to charge the defendants under the
provisions of Seection 4151, supra, is evidenced by the fact
thet he followed the direction of Section 4155, R, 3. Mo. 1929,
in drawing the information, which section aprlies to informa-
tions drawn under Section 1151 but not to those drawn wunder
Section 4076, R. 8. Ho. 1925, and it is therefore the opinion
of this office that the information charges the defendants
with 2 orime under Section 4151, supra,

II.

STATE NOT LIABLE FOR GOSTS OF A
OASE CHARGED UNDER SECTION 4151,
R, S. kO, 1929,

The punishment presoribed by Seotion 4151, supra, upon

a conviction of the offense charged in the information is by
imprisonment in the State penitentiary for a peried of not less
than two years or by luprisonment in the county jail for a peri-
od ef not less than six months or by fine of not less than
three hundered dollars.

Seotion 3828, R. 8, Mo. 1939, provides:

*"In all capital cases, and those in which

risonment in the penitentiary is the
sole punishment for the offense, if the
defendant is ascquitted, the costs shall
be paid by the state; and in all other
trials on indictments or information, if
the defendant is acquitied, the costs
shall be pald by the county in which the
indictment was found or information filed,
execept when the prosecutor shall be ad-
Judged to pay them or it shall be other-
wise provided by law."

In the case °f'£!§12"!£T§!1§U§Eg%§ v. E%% %&ttgo Gounty
GQE!. 40 Mo. &pp. 503. oC. © B » e Co :

“The controversy is whether the state or
county is liable for relator's costs and
the case depends upon 2 construction of
the oriminal costs statute; and in pass-
ing on the question we shall consider the

case as though the defendant had been acg-
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quitted., The amounted to
an aequittal in sense of the statute.

"In all eapital cases in which the defend-
ant is convicted, and all cases in whiech
the defendant may be sentenced to the
penitentiary, and he in elther case be
unable to pay the coets, the state ghall
pay them, exeept such as he inours, Re-
vised Statutes, 1879, section 2093, 9o,
if the defendant be a¢quitted in a ﬂi«-
tal cage or in a case where the punis
ment is solely in the penmitentiary the
state shall pay the costs. Section 2095,
‘And in all other trials on indictment

or information, if the defendant is ao-
quitted, the costs shall de paid by the
county in which the indigtment was found
or information filed, excent when the
prosecutor shall be hj‘lgod to pay them,
or it shall be otherwise provided Ly law,'
Section 2095, In this case the sh-
ment may be either imprisonment the
gmtantn.ry or b{ fine and sonment
n the gounty jail (section s and 1%
is therefore not a case 'in which imprison-
ment in the penitenti is the sole punish-
ment for the of fense' oh, by the terms
of seotion 2095, is the prereguisite to
the state's 1iability where the defendant
is geoquitted. The siate, therefore, io
not liable for relator's costs.”

The fact that the Court falled to instruct the jury
that if they found the defendant guilty they could assess
his punishament by imprisonment in the county jail not less
than §1x monthd or by fine of not lese than three hundred
dellars would not mal=s the cage one in which the imprison-
ment in the penitontiary wns the sole punishment foxr the
offense,. DSut suslh failure was mere error om the part of the

trial w whi & would have entitled the defendsnt fo 2

gu't: Af he had been convicted. State v. Hurt, 285

crtmer ATTLSE B LS 20 oden o e -
D en e e o eso
costs in the case where the dtfmnat.tlruqutt:d :: :h.
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orime under the provisions of Seotion 4151, ra, although
the augo failed to instruct the jury that the he Galondent

be punished other tham by ilmprisonment in the peni-
tentiary, and that the county in which the 1nforsatlon was
filed would be liable for said costs exeept iLen the pro-
secuting attorney shall be adjudged to »ky them or it is
otherwise p:ovldod by jaw,

Yours very truly,

Janes L. HornBostel
Assistant Attorney-General.
APPROVED:

ROY WoKITTRIOK
Attorney-General.

JET/JLH:atL]



