
s HERI.- .. .. ..:S tate not linb le for com"'l i tment f e e .d '""L.( mileago • 

March 2lat. 1935 

Honora le Forrest Smi th 
State ud itor 
Je f forson City, M1asourl 

· r.r Sir: 

e bnvo your roqueat or comber 12 , 19M 
f or an opinion aus f oll ows: 

" This office requests an op i n ion t.rom 
the o.ffice ot tbe Attorne7 Gener a l of 
Uiasouri as to tho foe thnt can be 
cbarsed b7 a sberitr in the following 
1natJlnCot 

•can a aberirf cher ge milease on a 
eontnltment i ssued b7 o justice ot the 
peace committing A de!ondant to j a il t or 
t ollure to gi ve a recognizance after a 
p:rel1m1nn~y hearing i~ had on a t e l ony 
charge b inding s ni d defendant over to 
aw it t he nct1on or the Circuit Court 
wherein 1n executing sa i d con~1tment 
aaio aher1tf transports prlaoner to 
Ja il within tbo count7 from place ot 
p rel1tn1n ry horr1nc where tbo jail 1s 
more t hnn five m1leo tr~ t he place of 
the prel imina1•y. Th1a ott1ce requests 
en op lnlon oa to whot bor e CODt:l .i tcaent 
issued by a jus tice of the peace . os 
above st te~ , is of the a mo cer n lng 
as a wrlt or a rrant as uaod 1n tho 
at tutos . " 
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In anawor to 70ur inqu~7• we rorer you to the 
poz-t1on Ot C)ection 11791, R. S e ·ro . 1929 Which_. 1n ;:lArt, 
provides aa tollowat 

11She~Uta • o shall be allowed tees tor 
the!Jt services 1n criminal eaaee o aa 
tollows: 

For eo.mm1tt1ng an7 person to jail • •• 1. 00" 

e t1nd that the ot or •e~1tt1Qg anr person to 
ja11" meana o judicial cot . In ~omaa v . County ot St. 
Louis (1876) , 61 Mo. 547_. l . c. 548, ~e court aa1d: 

"1he words ' committing any person to jaU,' 
relate to the execution bJ the aherit.t ot 
an order o-r warrnnt of eomm1 tment -4• or 
issued bJ some otr1eer exere1s1ng judicial 
f'Unot1ona . • 

The abovo ~otntlon ie set out with approval 1n 
State v. ~bel (1902}, 170 uo. 59, l . c . 76 . The original 
pur - oae ot isouing a ~omm1tment" is found in StGte v . 
Sb1rloJ (1910) , 235 ~o . 335, l.e. ~42: 

"1'he nason tor requiring the 1:snu1ns ot a 
eo~1tnent arose tr~ the tact that the 
defendant was to pass out or the eustody 
0: the conatnblo, ond i t was neeeaea~ 
tor the keepe~ or the county j ail to be 
legall~ 1n£o~ed tha t tho defendant was 
under o rest uron a charge ot violating 
a crlmtnal l ow$ so that the said j a 1lo~ 
woul d have full evidence ot his right to 
1m~r1son the defendant an~ be pr~ared 
to ju.st1fy h1a cu.stoe7 .. 1t cslled upon 
1>7 writ or habeas corpus. The law con­
tcm~lGtes that the no~toent Should be 
dol1vorod to the jailer." 
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It therefore oppears that a "ea:n'lll t:nentn 1a 
ono ot t ho 11rite which a aher1t.f i s required to exe-
cut e , r n d for which m1leag 1s provided under the pro­
vtaions of Sec t ion 11792, R. s. 1o . 1929. In mn opi nion 
beretotoro written bJ t~ia C'L t 1ce unde r date or August 
1~, 1934 by r . Cbnrl es • Howel l . Jr . to ~r . Georgo D. 
Druwntleld, Prosecuting ttorne7 of Cooper County, 1a­
sour1, it was bold that the roo or the ·~ rur tor servlng 
a co!n111tment rrO!:l a j u::! t lee eou:rt loon t ed more than t 1vc 
miles from t ho county jo!l w s tho above roe or 1 , 00, 
pl ua ten cent r mil e . However , under Section 11791, 
we fin~ thla provision : 

~ oll cos ts . 1nc1d nt to tho 1 nulnc 
and serving or wrl ts of * t1er1 t coias , 
~ shall 1n no e ae be ald bJ the a•~te , 
but auoh costs shall be pa id. b7 tho 
derendant and blo suretioa, • a 

I t tt~rotoro opcar~ that by th1a special ata t­
u te t bese costs lulve been ebarged against tho ~efenda.nt . 
It m '1 be urged that a~~b costa aro charee 'hle to the 
Stote under tbe prov1s1uns or Section SB£3, R. s . o. 
1929, which p roT idea: 

•In a ll capital c soo, and those 1n wb!eb 
~pr!conment tn the ~enttent1arJ is the sole 
pun1&t~cnt ~ 1r the aetend~nt ia aequ1tteO, 
the cost5 shal l be pal~ bJ tbe at to J ~ 

The cos ts eoTor d bJ Section ~28 aro thos e wh1eh 
heve not nrev1oU3li beon sccc t~ lcolly ehnr cd 15:nat 
inherncrt~. ut o.te-exrol . v. Gor on (19:s1);. i lito . 
471, i . e . ~5. Sta t e v . Er1ghaa , 63 o. 25J . St etutea 
which apeo1f1c lly t ax oosts as-e.lnst eltbe~ p art1 to the 
11t1gent hal"o beon construed •• eon trollln6, such as a 
cont~unnee grnnted und~r Section 3653, ~rov1ded thnt 
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the eontinutJBCe •bal l be t tho costa or the "'lnrt,. seeking 1t, 
and eoate thore1n ebargod rainst the defendant aro not 
paJable b7 the St oto within tho mepn1ng ot ect1on SS28• 
R. s. Mo . 1929. Stat& ex rol . v. BolladaJ, 67 uo . 299. 
It muat be remembered t hat the abo~1tr i• a public officer 
and !a llot entitled to any fees except those speclticallJ 
provided tor b7 statute . Stat e ex rel . v . own, 146 o • 

. 401. In State ex rel Buder v . Rackmnnn(l 024) . 305 Ko. 
342, l . c. S51, this goner 1 rule ta stated 1n the follow­
ing teraa lenguege ot the Su~reme Court : 

"Before the ~ tato can be held liable t or 
tho pGJment ot a teo or expt nse incurred 1n 
ita behalf, tho person or officer clatmins 
such teo or expense must be a~lo t o point 
out tho l aw author!z~ aucb pa~ent. • 

St ate ox rel. v . ·il der, 197 uo . 27. Rendition or cervices 
by public off icer is doeQ&d gra~t1~cua unloea compensa tion 
is pro~1ded by statuto. King v . Rivorl arld Levee D1at. , 279 
s . ~ . 195. 

The tern: •tieri tae1os" -meena a ju~tcial wrtt . 25 
C. J . P • 1121. A eo 1t~ent" ia a writ ot t1er1 tao1as . 

It i s , therofore , the opinion ot thls ott1ee that 
t he aher1tf 1a tees ror sorving n eo it=ent tro a justice 
court loe~ts~ more t han ttve iles r rom the county jail is 
1 . 00 plus mileage t the rate or ten oento per mile, but 

tho t aueh coats I-e spec1f'1cally chargeable c.g~tnat the de­
rendnnt, and 1n no event 1a the Stato liabl e f or the pay­
ment or tho ·asme. 

AP ROV D: 

Reapect ru117 submitted• 

PR~NKLIN E. REAGAn 
Ac~1etent .ttorney General 

FERcF . 


