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March 2l1st, 1935

Homora®vle Forrest Smith
State iuditor
Jefferson City, Nissourl

vesr 3ir:

“e have your request of December 12, 1934
for an opinion as follows:

"This office requests an opinion from
the office of the Attorney General of
Missourl as to the fee that can be
charged by a sheriff in the following
instence:

"Cen a sheriff cherge mileage on a
comnitment issued by a Justice of the
peace committing a defendant to jall for
fallure to glve a recognizance after a
preliminary heering 1s had on a felony
charge binding sald defendant over to
eweit the act of the Circuit Court
wherein in executing sald commitment
salé sheriff transports prisoner to
Jall within the county from place of
preliminery heasring where the jeil 1is
more than five miles from the place of
the rreliminsry. Thls office requests
sn oplnion as to whether a comm!itment
lssued by a justice of the peace, as
above stated, 1s of the ssme mesning
as & writ or warrant as used in the
statutes,”
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In answer to inquiry, we refer you to the
portion of Section 11791, He Se ¥0e 1928 which, in part,
provides es follows:

"sSheriffs, # shall be sllowed fees for
their services In criminsl cases * ap

follows:
% -4 #* +* @ % =* L3

For committing eny person to jeil...$l.,00"

We find that the act of "committing asny person to
jail" mesns s Judlieclal scte In Thomas ve County of St.
Louls (1878’. 1 Mo. 547, l.ce 548, the court sald:

"The words 'committing any person to Jail,*
relate to the execution by the sheriff of
sn order or warrsnt of commitment mede or
lssued by some officer exercising judicisl
functions.”

' The above quotation is set out with spproval in
State ve Abel (1902), 170 Moe 59, l.ce 76, The originasl
purcose of issuing a ‘coonmitment” iz found in 3tate v,
Shirley (1910), 833 Ho. 335, l.ce. 348:

"The resson for reguiring the lssulng of e
commitment nrose from the fact that the
defendant was to pass out of the custody
of the constable, end 1t was necessary
for the keeper of the county jall to be
legally iInformed that the defendant was
under arrest upon a charge of violsting
a criminal law, sc thet the said jsiler
would have full evidence of his right to
impriscon the defendent snd be prepered
to Justify his custody, if caslled upon
by writ of habess corpus. The law con-
templetes that the commitment should be
delivered to the jailer.,"
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It therefore sppears that a "comnltment" 1s
one of the writs which a sheriff 1s required to exe=-
cute, rnd or which milesge 1s provided under the pro-
viaions of Section 11792, He Se Moo 1929 In sn opinion
heretofore written by this of fice under date of August
13, 1934 by Mr. Charles M, Howell, Jr. to Nr, George U.
Brownfleld, Irosecuting ttorney of Cooper County, ¥ise
souri, it wes held that the fee of the sheriff for serving
a comnitment from a Justice court located more then five
miles from the county Jall was the above fee of §1,00,
plus ten cents per mile. Howsver, under fection 11791,
we find this provision:

® # all costs, incident to the lasuing
end serving of writs of # flerl facles,
# shall In no esse be pald by the state,
but sueh costs * shall be paid by the
defendant end his sureties, # "

It therefore appears that by this special state-
ute thesze costs have Leen charged against the defendant.
It may be urged that such costs ere chargeable to the
State under the provisions of Sectlion 3828, R. S. No.
1929, which provides:

"In all capitsl cases, and those in whieh
imprisomment In the penitentiary 1s the sole
punishment # if the cefendsnt is scquitteg,
the costs shell be paid by the statey # "

tm eosts covered by ﬂo;tlon 3888 are those which
have no revious been srecifienlly charged sge .ns
elther nerty. . tate ex rele Ve Gmgn‘mﬁn-.h.

» «Coe ™ Ztate v. Bl‘lm 63 u. 888, Statutes
which specifieslly tax costs againast elther party to the

11t} t have been construed as econtrolling, such es a
econtinuance granted undsar “ection 3683, provided that
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the continuamce shall be st the costs of the party seeking 1t,
end costs therein charged sgalnst the defendant are not
payable by the Stete within the mésning of “eection 3828,

Re 3¢ Mo, 1928. State ex rel. ve Holladay, 67 No. 299,

It must be remembered that the sheriff is = public officer
and lsmot entitled to eny fees except those specifically
provided for by statute, State ex rel, v. Prown, 146 W¥o.
401, In State ex rel Buder v. Hackmenn(1924), 305 Mo.

342, le.ce 351, this genersl rule 1s stated in the follow=

ing terse langusge of the Supreme Court:

"Before the State cen be held liable for
the psyment of s fee or exrense Incurred in
its behalf, the person or officer claiming
such fee or expense must be adble to point
out the law euthoriszing such payment., # "

State ex rel. ve illder, 197 Mce. 27. Rendition of services
by publie officer 1s decmed gratultous unless compensation
is orovided LY ststute. King ve Riverland lLevee Dist., 279
S. '1'. m.

The term "flerl faclaes" means a judieclsl writ, 25
Co Je Do 1121, A "commitment” 1s a writ of fleri faclas.

It 1=, therefore, the opinion of this office that
the sheriff's fees for serving n commitment from a justice
court loczted more than five miles from the county Jsil 1is
$1.00 plus mileapge at the rate of ten cents per mile, but
that such costs are specifically chargeable agrinst the de-
fendant, end in no event 1s the State liable for the pay-
ment of the sasme.

RespectfMmlly submitted,

PRANEKELIN E. REAGAN

Lsslstent ttormey Gemer:l
AP-ROVLEDs

ROY WeKITTRICK
‘ttorney Ceneral FERsPE




