SAL..

) fEﬂS: Consteble entitled to commitment fees oaly whon _
' person committed is a criminal.

Sheriff entitled to commitment fees regardlesa
of whether person committed is adjudged a
criminal.

Hovember 14, 1935,

Judge arthur o, Shaw,
S08 Thompson Avenue,
ixcelsior dprings, klssouri.

vear Sir:

This will ucknowledge receipt of your inquiry
which 1s es follows:

“In your opinion who is entitled to

the One Jollar mentioned in See.

11791 of the hevised Ltatutes of
iissourl (Fees of Lheriffs and other
Officers) for committing any person to
Jail, Our Circuit Clerk says it is e
fee belonging to the Sheriff for any
prisoner pleced in the County Jell re-
gerdlese who may bring him in, I con-
tend that if I give & commitment to the
Constable or other Officer to commit s
perron to Jall to aweit Trial or serve
¢ sentence that Offieer commits him and
the Jailor receives him, If I am wrong
and I glve & commitument to the Sheriff
or his deputy what fee if eny is he
entitled to, The Clerk says there are
no fee provided for the sSheriff in such
WOTrkK. f that be the case and the
sherifr brings a ~obber or other desperate
ceriminal I must tura him over to the :
gonstable to take to Jall regardless es
to whether he lo & coapetent person or not
or the sheriff must make the trip for
nothing. Jlease read foot notes under
S0ce 11756."




‘udbﬁ JLhur oe «iuw b/ . Ncverber l\'. 1'35.

In the cese of .eople v, iulen, 3 iLich, 42, 49,
the ters "coummitmenti™ is said to mean the procees by which
a person iz confined under the order of & court at sny time
before or after final sentence,

In the cuse of Commuonweaulth v, barker, 133 .eaes,
S99, 400, It is stated that & comuitment 18 o warrent or
order by a court or magistrate direoting e wninisterial officer
to take a person to prison,

In the csse of uthmann v, Feople, 67 N, i, 821, 822,
203 Ill, 260, it is stated that = commitment has in law & well
defined meaning end elgniflies the act of sending an sccused
or convieted person to prison.

In the case of Stete v. Clark, 70 5, 4, 489, 492,
170 ..0. 67, in which case le cited the cmnse of Thomas v.
ste Louls County, 61 (o, 547, the court in construing the
words "committing any person to Jjall”™ as used !n the statute
relating to the fee bill of & sheriff, seys thet they relate
to the execution by the sheriff of an order or warrant of
commituent made or iessued by some officer exerclsing judiclal
functlions,

Section 3426, R, 5. Lo, 1929, provides es follows:

"If the defendent shall fail or
refuse Lo enter Into recognizance,
the Justice shall commit him to the
common Jail of the county, or to the
calaboose or other prison of the city
where tie triel is pending, there to
rewain until the day fixed for the
trial of the charge alleged ageinst
hil‘;o »

section 3443 prescribes the form of the commituent,
stating that it may be directed to the sherlff or any constable.

section 5446 provides:

"All proceedings upon the trial of
misdenssnors before Justices of the
peace shall be governed by the
practice in criminal cascs la courts
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of record, so far cs the saue nay
be applicable, and in respect to
which no prov{aion is nade by siatute,”

1Le above sectlons refer Lo proceedings before
Justices of the peace in nisdemeanors,

The sectione pertaining to the authority of Justices
of the peace ns to comnmitments in felony cases are Low
reforred to,

section 35474 suthorizes the Justice of the peace to
comnlit & person at his nreliminary; likewise does Section
3478, which states vs follows:

"ihen such person falls to recognize,
he may be committed to prison by an
order under the hand of the maglistrate,
stating concisely that he ie comuitted
for further exsmination on a future
day, to be named in the order, and on
the day sppointed he may be bdbrought
before the magistrate, by his verbal
order to the officer who made the coum-
mitment, or by his order in writing to
a different person."

sectlions 3487 and 3488 prescrilbie certaln cuthority
and dutles glven to and laid on Justices of the peace cs to
committ ing.

Thus it wlll be seen under what clrcunstances justices
of the peace may issue commitments, and they may be directed by
hiu to elther the sheriff or the constable,

section 11777, rclating to fees of constables, anong
other things, provides that he shall Ve entltled to ,1.,00 “for
taking s criminel to Jeil.”

section 11791, relating to fees of sheriffe, county
marshals and other officers, provides that they shall be allowed
fees for thelr services in criminel ceser, auong other things,
“¥or committing any person to jJail, $1.,00."

Section 11777 is the specific statute defining
constable feer, while Zection 11791 is s generel statute de~
fining the fees of sheriffs, county marcshale and other offliecers,
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It would appear that the specific stetute defining the con-
stable's fees wust govern ns to his fees and that he does
not come within the class J>f "other officers” as used in
Section 11791.

Ho offlcer 1c entitled to compensation for services
which he performs in his official capacity unless the stastute
cleerly authorizes the payment thereof,

In the case of Aing v. uilverland Levee Listriet, 279
e We 195, 1. c. 196, the court says:

"It is no louger opea to gquestion but
that coupensation to a public officer
is 8 matter of statute and not of
contract, and thet compensation sxiste,
If it exletls st all, volely as the
ereation of the law and then ie in-
cidental to the ofiice, * * * * ¢
Yurtherwore, our supreme Court has
cited with avproval the statement of
tie general rule to be found in Jtate
ox rel., sedexking vs, LeCracken, 60 Lo,
Appe loc, cit, 656, to the effect that
the rendition of services by a publie
officer s to be deemed gratuitous
unless & compencation therefor is pro-
vided by statute, ond thet If by
statute compenceation is provided for
in a particuler nmode or manner, then
the officer ie confined to thet manner
end is entitled to 10 other or further
compensation, or to any different mode
of securing the rane."

In construing stetutes relating to the payment of fees,
they are glven striet construction,

It will be noted that the statute defining constabdle's
fees says Lhet the constable 1c entitled to a fee for "taking
a to jJall.” The law does not stamp a san us & oriminal
un efter he has on his voluutary ples or after trisl and
Judgment been adjudged gullty of a erime., It would appear from
this that the constable ls only ent!tled to the fee of (1.00
for committing e person «fter he has been adjudged gullty. On
the other hand, the sheriff ls entitled to the fee "for com=
uitting any persen to Jjail."
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Our view 1s thet cornnitting & person to Jail is the
physleal delliverance of the defendsant from the court room
where the Justice precides to the Jjaller, und the authority
to s0 deliver the priesoner i{s the paper th:t is issued by
the Justice directing the officer to so deliver the prisoner
to the Jjaller,

CONCLUSION

It i= our oplnion that If the coumitment issued by
the Justlice of the peace 1s dlrected to the sheriff and the
sheriff executes the seme, the sheriff ls entitled to the
$1.00 fee as provided for by the ubove guoted statutes, 1If
the coamitment is i{ssued by the justice of the pesce and
directed to the constable, and the defendant is a "eriminel"™
within the veaning of the law, ané the constable executes
the comumitient by delivering the defendant to the jaller,
then the constable 1o entitled to the §l.,00 fee provided for
by the above sectlon 11777 for so doing, and under no other
circuastances.

Yours very truly,

wnnlllh WATSOR,
Agsistant ..ttorney General,

APIHOVED:

l;ll. T Y ’ r..
(4cting) Attorney Cenersl,

DisHR




