
Probate Court - Demands must be allow~o by court 
in order for executor to receive credit therefor. 

June 12, 1935 . 

Fl LED 

Honorable obert F . ~evier, 
Judge of ~robate Court, 
Cl ay County, 
Liberty, l issouri . 

Dear ..:>ir: 

This department is in receipt of your letter 
requesting an opi nion as to t he f ollo ing s t ate of f a cts: 

"A little controversy has arisen on which 
I s hould like e ruling from your office . 

11'>ection H~8 of R. -> . 1929 states 'that the 
proba t e court shall hear all claims 
pr esented i n ~ s~ry way , provided in 
claims under one hundred dollars , or one 
hundred dollars or l ess, if the administra­
tor, e ither i 2 open court or in his a1ver 
of notice, shall certify that he is satis­
fied ~ith the correctness of said demand , 
t he same may be allo~ed wi,hout further 
proof . 

"Now the ~ec . 206, ~ . ~ . 1909 3tLt e s the same 
as above only it says 'ten dollar s ' in place 
of •one hundr ed dollars • . It has been the 
~ule her e t hat if the demand is under t en 
dollars it may be ?aid without an allowance 
from the ; robut e court, however , if it is 
an allo~ance or claim for any more than ten 
dollars, it should be aived upon by the 
administrator . and no matter bon larse the 
sum, if tho edministr ator s ohall nive , it 
has been the custom to allow it, without 
proof . 

"Now, it is my contention t hat no~ under the 
pr esent statute if t he claim i s under one 
hundred dollars , the administrator may a ive 
on it, and t he court a llow it without any 
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further proof, however if it is over 
100 . 00, proof must be heard on same . 

"For fear 1 do not Qake myself clear, 
take this illustration, a party has a 
claim aga·nst an estate for three dollars ; 
the attorneys her e tell the administrator 
t o pay it without an order from the 
probate court; however, it the claim is 
over ~100 . 00, they say that an order f~oa 
the probate court is necessary before it 
can be paid. 

"Now if that estate sLould not be tully 
solvent, ould not the administrator be 
just as liable on those claims which he 
paid under ten dollar s as those upon which 
he pai~ over ton doll ar3 without an order 
or allowance?" 

~ection 1 ~8, rl . ~ . ~ . 1929 provides: 

"The court shall hear and determine all 
demands in a summary way without the 
form ot pleading, and shall take evidence 
of competent witnesses or other l egal 
evidence: r rovided, in cases her e the 
amount claimed is one hundred dollars 
or less, if the administrator , either 
in open court or in his waiver of notice, 
shall certify that he is satisfied ot 
the correctness or said claim, or the 
claimant shall tile the affidavit of a 
competent withess to the correctness or 
said de~and, t he same may be allowed 
without further proof. " 

In the case ot Langston v . Canterbury, 173 o . 122, the 
Court said (l . c . 128): 

"The requirements of our statutes in 
reference to the pr esentation and allow­
ance of demando against the estate of a 
deceased p~rson are so plain and unequiv­
ocal t hat one can scarcely misconstrue 
them. Claims must be exhibited to the 
administrator, pr esented t o t he pr obate 
court for allowance and established by 
proof. (Sees . 183 to 191, R. ~ . 1889; 
same sees. 184 to 193, R. d . 1899) Until 
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a claim has been so allowed by 
the probat e court or establ i shed 
by judgment ot a circuit or other 
court ot cocpetent jurisdiction 
and classed by the probate court, 
an administrator has no right to 
appropriate any of the assets ot 
the est ate t o its payment. " 

In the case ot Judson v. Bennett, 233 Mo . 607, l.c. 
646, Judge ·oodson said: 

"It t he claim pai d was in t act a 
l egitima t e demand against t he 
estate , and could have been legally 
proba t ed against it, then the mer e 
t a ct that it was not first pr esented 
to and allowed by t he probate court 
would ·not ot itself bar the executor' s 
right t o a credit for such payment • 

• • • 
"But wher e the assets are ampl e to 
pay all the legal demands existing 
against the estate, and none but such 
have been in t act pa id by the execu­
tors, then the heirs and devisees 
are not injured and have no l egal 
grounds tor complaint. However, in 
al l such cases , t he execbtors pay 
all such demands at t hei r own risks; 
that is, it they shou1d pay a demand 
presented against ·a n est ate without 
first r equiring it to be probated , 
when, in fact, t he cl aim •as not a 
legal demand against the est at e , then 
the loss would f all upon the executors, 
and the probate court would not be 
warranted in allowing the executors 
credit for such payment; whereas , 
upon the other hand, it the claim had 
been properly proba ted, and , after 
payment, i~ should develop that the 
cla i m was not i n t a ct a l awful demand 
against t he est at e , nevertheless the 
execut ors s hould be allowed credit 
for t he payment so made, for the 
r eason that in such case they followed 
the l aw and pertormed t heir full duty, 
and the error which r esulted in the 
loss could not be charged against 
them. " 
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CO.NCLU~ION 

In view of the foregoing , it is t he opinion of this 
department that in order for an executor to be allowe4 credit 
for the payment of any claim, the claim must be presented to ~ 
and allowed by the Probate Court unless it be t ha t the assets 
are ample to pay all the l egal dena.nds existing against the 
estate and none but such have been in f a ct paid by the executor. 

If the claim be ¥100.00 or less , the demand may be 
allowed wi t hout proof if the administrator certif7 as to the 
correctness of the claim or an affidavit of a competent witness 
be filed as to the corre ctness of said demand . 

AP.k" ROVED : 

HG"J :AH 

J OHN ' . liOl!'l'lll.h , Jr. , 
(Acting) Attorney Gener al . 

Respectfu~ submitted, 

// ~r-~ 
~~ WALTNER, f 

Assistant Attorney General. 


