
PUBLIC OFFICERS - same person cannot hold position of road 
over seer and committeeman under corn- hog program • 

.April 16, 1935 . 

ro~ . 'illiam H. Sanp , 
Prosecuting Attorney, 
Boone County, 
Columbia, ~iasouri . 

Dear Sir: 

We are in r eceipt of your letter or March 1 6 , 
wher ein you ma~e the following i nquiry, and ro~ost an opinion 
from this office regarding same : 

" A few days a 1 ro the county court 
appo!nted a ~entlemen in t LiS 
county as road overseer or a 
certain district . ~his sa,e ~an 
had been elected by hi s townsnip 
as one of t he committeemen t o 
handle the corn- hog urogr am. You 
per haps ar e familiar with t he 
organization which takes care of 
and ad~inistors tais program. I 
would like to have an opinion ao to 
wbether or not t "lis ... an can hold 
both of these positions at the 
same time . " 

In o.n opinion recently render ed to the :·onorable 
Walter Stillwell, Prosecuting ~ttorney of uar1on County, Mo . this 
department r uled that a person appointed road overseer under 
Section 7870, R. S • .. to . 1929 was a public officer w1 thin the 
meaning of t he law . 

A comm1teemon appointed to handle the corn- hog pr ogram 
is acting under t he direction of the Federal gover noent or a 
Feder al agency; t her efore, the of f ice of r oad over seer constitutes 
a county public offi cer, while the office of committeeman to 
handle the corn- hog program would constitute a Fedoral apnoint­
ment. 
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Several sect ions of t he Constitution of l'issouri have an 
indirect bearing on t he ques t ion involved, among t hem being 
Section 12, Article IV , Section 18 ~rticle IX, and Section 4 
~ticleliV. Section 12 deals with t he oues t1 on or members of 
the General Assembly holding ot her offices and therefore cannot 
be pertinent t o our ques tion. Section 18, ) rt i cle I X relates 
to persons holding sta t e offices and offices in a county , ci ty 
or municipality, but nert ains to counties and cities raving a 
population ot not more than 200,000 inhabitants a nd t herefore 
const itutes no prohibition against a person holding the two 
offices now under discussion . Section 4, Article XIV is a s fol ­
lows: 

"No person holding an office of 
profit under the United s tates 
shall, during hi s continuance in 
such orfice, hold any office of 
profit under this gtate." 

r·e know, as a nat t er of fact, t,at a road overseer receives 
certain compensation for his labor and t hat a committeeman r e­
ce i ves certain compensation tor handlinF the corn- hog program; 
therefore , both are offices of pr ofit . 

We ar e concerned primarily with t he meaning of the words 
"hold any office of profit under t his State". The meaning of 
t he various expressions u sed in our Constitution , such as ~officers under 
t his state", "under a municipality t hereof", "state officers", etc ., 
are discussed in t he case of State ex rel. v. Bus, 135 Mo . , l . c . 
335- 336 in t he following l anguage: 

11Under t his section all officer s 
(except those under the United 
3tates) are divided into two classes, 
viz . : ' officers under the s tate ' 
and orticers •under a municipality 
thereof.' The l anguage 'officers 
under t he ~tate ' would include jus­
tices or t he peace, or they would 
not have been excepted. Of ficers 
of a county, though not named, 
vould be included under the expres­
sion 'officers under tho state.' 

r.e co~ now t o the section in 
question. It expressly divides the 
otfieers into thr ee cla sses, •state 
officers', ' oft•icers or any county', 
and ' ofr icers of a municipality.' 
This section wa s ouoted by Judge 
Sherwood as maki ng pl ain the inten­
tion of the convent i on in t he use 
of the expression •state officer' 
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in section 12, arti cle 6, and 
as convi ncing thnt n sheriff 
was not a state officer within 
its meaning . The learned judge 
snys: ' If ther e is any reliability 
i 11 pln1n words , t'll1 s ltu1gua:ge 
muat set t he point di aoussed at 
r est and •make assurance double 
sure. ' state ex rel. v . 3pencer, 
supra. 

hen we find t he constitution 
using ~ differ ent connec tions 
t he same erda to designate cer­
t a in officers, we ought to inter 
t hat they were used on overy occasion 
1n the sumo eense. If the oxpr e3-
s1on •state otticora• as usod in 
this eoot1on was intended to mQan 
the eaco as •orticera undor tho 
stato ', as used i n other scot1ons, 
then 1t would include all otf1oora 
(oxcept munici pal ) from oonotable 
up to governor . ,hat otr1cera 
would then be included in tho clnss 
' officer ot any county'? can we 
say that t he language is tautological, 
and should be r ejected 1n order to 
cons true t he section aa o t h ink it 
should have been written? \s written 
it has a oloar moaning and effect 
ohould be given to tbe wordo uoed. 
constitutions ore supposed to bo 
carefully r~eparcd and effect should 
bo given to every word it possible. " 

The meaning of tho words "undor this s tatoP is deter mined 
by the Supreme Court of Ar kansas in the caGe ot ood v . •iller, 
242 s .~ . 573, wherein t he court said (l . c . 575): 

"~he words •undor t hio stato •, as 
used in t he Const itution , msan under 
t he l a s of thia stato, or by virtue 
of or in c onformit y with the authorit7 
conferred by the state as sovereign . 
It embraces all ort1ceo created by 
the laws ot the state as contrad1at1n­
gu1shed rro.u other authority. t.• un1o1pal 
otr1ces oro created by the statutes ot 
t ho ststo , and are thoretoro civil 
ort1cos •under t h1a state. • cur 
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conclusion is that appellee is 
i neligible to hold the off i ce 
in controversy. " 

CONCLUSION 

In view of the foregoi ng , i t i s the opi nion of t his 
depart ment that t o hold t he office of r oad overseer and also 
of committeeman on t he corn- hog pr ogram would be a viol a tion 
of Sect i on 4 , Article XIV of the Consti t ution of the Sta te 
of Mi ssouri . 

APPROV: D: 

OrrN: lli 

ROY McKITTRICK, 
Attorney General . 

Respectfully submi t ted , 

OLLIVER ~ . NOLEN, 
\ssi stant Attor ne y General . 


