CONVITS--WARDEN: Imprisonment shall never be computed

from a date in the judgment wmhich 1s

prior to the date of sentence.

Februery 20, 1935.

Honorable J. M.Ssnders, Warden
Missouri State Penitentiary
Jefferson City, lissouri

Dear Sir:

Your request of February 8, 1935, for an
opinion 1s as follows:

"On November 23, 1934, one Kobert
Lindsey, our register #45636,

was sentenced by the Cirecuit Court
of Pemiscot County, Mo., to serve
two (2) years in this penitentiary
from that county for the crime of
Attempted Robbery, upon his plea
of guilty to said charge on the
aforementioned date. Accordingly
a certified copy of the said sen-
tence and judgment of said cir-
cuit court was issued by the Cir-
cuit Clerk of Pemiscot County eand
was placed in the hands of the
Sheriff of said county. With
this sentence and iudguent in his
possession, the sald Sheriff de=-
livered the said Lindsey to this

rison on November 29, 1934.

his nroceedi was hed at the
November 1934 Term of said Cirecuilt
Courte.

"Leter, on Lecember 31, 1934,
the Judge of the said Pemiscot
County Circuit Court, issued a
duly certified copy of his order
allowing the said Lindsey 241
days of time spent in the New
Madrid and Pemiscot County jails
prior to the date of sentence,
the purpose being to anply this
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time on the sentence previously im-
posed by the said Court. This order
was also made at the salid Novemper
1934 Term, but no mention of t or=
der was made in the original seh-
tence and judgment, and the order
for the allowance was not recelved
by this prison until after the £r1--
oner had slready been delivered and
his status fixed.

"It is the contention of this office
that the Board is not bound to ob-
serve the requirements of the said
order, and I would respectfully ask
that you give a written opinion as
to the validity of the order for
allowance of the 241 days."

In State ve. Gartrell, 71 S. W. 1045, 171 Mo.
489, l. ce. 504, our Supreme Court said:

"It 1= the settled law of this
State that during the whole of the
term in which any judicial sect is
done, the procee ings are consid-
ered in fieri, and this applies'
even to adjourned sessions of the
same term, and the record remains,
so to speak, In the breast of the
Judge or judges of the court, amd
hence 1s subject to amendment ar
alteration as he or they may direct,
tut after the lapse of the term, or
its final adjournment, the Jjudge
has no power to change the record
further than by nune pro tunc entries
to make the record speak the exact
truth of that which actually did
occur during the term, and then only
when there is sufficient record or
minutes of the judge or clerk to
euthorize such amendment, as it has
been repeatedly ruled by the court
that such corrections c¢can not be
made 'from outside evidence or from
facts existing alone in the breast
of the judge, after the end of the
term at which the final Jjudgment

was rendered' ".
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There 1s no doubt but what the trial court
could meke an effective order changing the record of
a judgment end sentence rendered during term time 1if
the prisoner be not in custody of the warden, for thils
court said in ix parte Simpson, 300 &. W. 491, l. c.
493:

"The right of the cirecuit court at

the same term to set aslde its Judg-

ment of January 8, 1936, and to enter

a new judgment, before petitioner was

taken to the penitentiary, is not and

could not well be gquestioned.”

A judgment in pro tune may be made in and after
term time and in the absence of defendant.

In State ve. Primm, 61 Mo. 166, 1. c. 170 the
Supreme Court said:

"There is nothing in the argument
that the judgment was written up
after proceedings in the court, and
during the absence of the asccused.
The formal judgments are usually
trenscribed by the clerks afterwards,
and are teken from the minutes or
docket entries made by the off icers
at the time; and if they are truly
stated, they are not objectionable
on that sccount."”

In the case of Ex parte Meyers, 44 lo. 279, 1.
ce 283, the Supreme Court said:

"As a general rule, the day on
which a priszoner 1s sentenced will
bte reckoned gs e part of his term
of imprisonment;"

The above case 1g suthority for computing pun-
ishment from day of sentence, but it does not touch on
the problem of ellowing Jail time served before the date
of sentence.

In the case of Ix parte Thormberry, 254 S. W.
1087, 1. ce 1090; 300 Mo. 661, the Supreme Court said:
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"x = x #after sentence has Leen
pronouncei, the court has no power
to indefinitely stay the execution
of same, either in whole or in part,
nngdagy order made to thet efrfect 1s
vo B

In Re C. L, page 248, Section 252, we find the
law stated thus:

"The power to suspend sentence and
the nower to grant reprieves and
pardons, as understood when the con-
stitution was adopted, are totally
distinet and different in their origin
and nature. The former was always a
mrt of the judicial power; the lat-
ter was always a part of the execu-
tive power. The framers of the fed-
eral and state constitutions were
perfectly familliar with the prinei-
ples governing the power to grant

pe rdons, and it was conferred by
these instruments on the executive
with full knowledge of the law on
the sub ject, and the words of the
constitution were used to express
the authority formerly exerclsed by
the ‘nglish crown, or by its repre-
sentatives in the colonies. As this
power was understood, it did not com-
prehend any part of the judicial
functions to suspend sentence, and
1t was never Intended that the au-
thority to grant reprieves and pare-
dons shoulcd abrogate, or 1in any de-
gree restrict, the exercise of that
power in regard to their own judg-
ments, that criminal courts hsd so
long maintaineds The two powers, so
distinct and different in their na-
ture and character, were still left
separate and distinct, the one to
be exercised by the executive, and
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the other by the judicial department.
The principal reason for the rule
denying the power of a court to suse
pend a sentence Indefinitely, as for
the rule denying a court power to stay
the execution of a sentence, is that
te permit it to be done would be to
allow the judiclal department to exer-
cise the power of commmuting or perdon-
ing which belongs to the executive
brench of the government. This is

on the theory thet when a defendant

is found guilty the duty of the court
is to impose sentence, and that if,
for considerstions which can appeal
only to Uhe pardoning power, the

court is permitted- to suspend inde-
finitely the imposing of sentence

the result or effect iz the same as

e pardon by the executive."

16 Corpus Juris at pege 1372 states the law
thus:

" "The time imprisomnment is to come
mence ordinarily is no part of the
sentence; and where the Jjudgment
fixes the date that imprisonment
shall begin, it should be consttrued
to mean that the period of impris-
onment shall begin from the date
named unless the execution of the
sentence is stayed for the time
being in some of the ways provi-
ded by law, in which event it
cught to be computed from the time
the prisoner is actuslly incar=-
cerated.

"According to the statutes in some

jurisdictions the term of imprison-
ment commences on the day that sen-
tence is pronouncede

"In the absence of a statute the
time whieh defendant has spent in
jail awaiting trial, or the time
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which he spends after convietion

and before sentence awaiting a de-
dision on his plea in bar to another
indietment forms no part of the term
for which he is sentenced. However,
the time defendant suffers iImprison-
ment while awaiting triel is, under
some statutes, eredited upon the
period fixed in the sentence.

Article V, Section 8, Missouri Constitution
provides in part:

"The Governor shall have power to
grant reprieves, commutations and
pardons, after conviction, for all
of fenses, except treason and cases
of impeachment, upon such condition
and with such restrictions and lim-
itations as he may think proper,
sub ject to such regulations as may
be provided by law relative to the
lgnner of applying for pardons.s # *
3*

In the case of State ve Sloss, 25 Mo. 291,
l. ¢c. 293, the court esaid:

"411 the departments of our govern-
ment are confined in their operations.
They have prescribed limits, which
they cannot transcend. The union of
the legislative, executive and judi-
cial functions of government in the
same body, as shown by experience,

had been productive of such injustice,
creclty and oppression that the
framers of our constitution, as a
safeguard sagainst those evils, or-
dained that the powers of government
should be divided into three distinct
departments, and thet no person
charged with the exerclse of powers
properly belonging to one of these
departments should exercise any
powers properly belonging to either
of the others, except in the in-
stances expressly directed or per-
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mitted ty the constitution.

"Although questions have sometimes
arisen whether a power properly be-
longed to one department of govern=-
ment or another, yet there is no
contrariety of opinion as to the
depertment of the government to which
the power of perdoning offenses pro=-
perly appeetains. Allunite in pro-
nouncing it an executive functione.
co the framers of our constitution
thought, and accordingly vested the
power of pardoning in the chief ex-
ecutive officer of the state.

"There can be no question as to
the nature of the sct under con-
gideration. It is as effectually
e perdon as though it were one in
form under the great seal of our
state.”

" CONCLUCSION.

Under the facts presenteil in your letter,
Missouri has no ststutes providing that the court may
or shall state in the judgment or sentence the date
when imprisonment must start or may be computed frome
Missourl has such statutees applicable to other facts,
but such statutes are not pertinent to the facts pre-
sented for this opinion.

There seems to be no question but what the
first judgment and sentence rendered be sufficient in
form and substance upon which to support incarceration
in the penitentiary and by the termes of seme, incercer-
ation would date from the day of sentence, unless per-
chance this last order 18 to be gliven effecte.

What you went to know ishow does this subse-
quent order, which purports to start the date that ime
prisonment 1s to be computed from a date prior to the
date of sentence, in fact at a date prior to the date
of sentence starting on the date of original incarcer-
etion in jail where defendant was awaiting his day in
court% effect the original judgment and sentence of the
court
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The new order in short is an attempt on the
part of the trial court, after judgment and sentence,
to allow jail time by an order which he expeets the
warden to #nforce as a stay of execution is enforced.
In short it is a judicial reprieve if it i1s to be given
any force at all.

Fy its operation it is an infringment on the
exclusive executive power of the governmor to issue an
ediet of pardon, as allowsble under the Missouri Consti-
tution, and would have exeeeded the courts jurisdiction
if given as a pert of the original judgment and sentence.

The subsequent court order is not a temporary
suspension of sentence allowable to enable an appeal to
be perfected or to sllow for time to epnly for a pardon
or parole or any other allowable relief against immed-
jate enforcement of & sentence, but was a permanent sus-
pension of execution based on considergtions extraneous
to the legality of the conviction and in excess of the
power of the triesl court in enforecing the sentence.

It 1= the opinion of this office that said
order was rendédreil beyond the jurisdiction of the trial
court and is unconstitutional and void and of no legal
force and effeet. Such an order attached to this ori-
ginal judgment snd sentence would have been void, and
the fact that it came Aduring the same term of court as
the original judgment and ¥entence does not add to its
validity. ©®uch an order would be void if made by the
trial court nune pro tunc at a subsequent term.

The time when imprisonment should bte computed
from is no part of the judgment and sentence in the case
under consideration, and should not be considered by the
warden when booking the prisoner.

Eespectfully submitted

WM. ORR SAWYERS
APPROVED Assistant Attorney General.

ROY McKITTRICK
Attorney General.
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