
CONVICTS : Sentence to Boonville is not a bar to com­
mitment to intermediate reformatory . 

February 14, 1935. 

Honorabl e J. M. Sanders, Warden 
Mi s souri State Penitentiary 
Jefferson City, Missouri 

Dear Si r: 

Your requ est of FebruarJ 8 , 1935, f or an 
opinion is as fo l l ows: 

"on October 30, 19~4, Dallas Arnell 
was received from Pettis County to 
serve 2 y ears at t he Int ermediate 
Reformatory at Algoa, from August 
27, 1934, f or the cr ime of Larceny 
of Automobil e . His papers appear 
r egular and the statement of fact 
of the Prosecuting Attorney accom­
panying his commitment recites t hat 
aside f rom minor of fenses he was con­
victed of Possess ion of Stol en Pro­
perty and sentenc ed to the Reforma­
tory at doonvill e , t o serve two (2) 
years from December 7 • 19291 

"We frequently have a condition of 
t~is k ind and cons i derable confusion 
has been brought about in the minds 
of of ficials of this prison as well 
as officials of the Intermediate Re­
f ormatory concerning t he stat us of 
offenders of this kind . ~ost of 
t h e o!'f 1cials have been of t he op­
i nion t hat convicts o: this class 
are not el igible to b e co~tted 
t o the I ntermediate ReformatorJ 
on account of the provisi ons of 
Section 8474 of the Revis ed Stat­
utes of 1929 . Some are of the op­
inion t hat the former s entence t o 
Boonv i lle i s not a bar to his ad­
miss ion to the Intermed iate Refo~ 
atot7• 
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l ows: 

"A written opinion f rom your of f ice 
woul d go far to settle in the minds 
of t he offic i als the uncertaint7 of 
their act s , and I wovld appreciate 
an opinion from you. 

~ection 847 4 R. s . Mo . 1929, nrovidea as f ol-

" If any mal e person seventeen years 
of age and less t han twenty-fi ve 
year s of age be convicted of a 
felony for the f irst time, and b e 
be not guilty of treason or murder 
in the f irst or s econd degree , or 
any of fens e for which caoital pun­
ishment i s provi ded, the court 
t rying such person may sent ence 
h1r to t he custody of the officials 
of t he i ntermediate reformatory to 
be confined at said r eformatory for 
t h e term prescribed by t h e statutes 
of this state a!Xi fixed by the court 
or juJ7 as a puniahaent tor such 
of fense . I t shall be the dut7 of 
the of ficials in charge of sa id re­
formatory to recei ve all auch con­
victed persona . • 

Section 8475 R. s . Mo . 1929 , providee nnder 
para£raph (a) as follows: 

"a. As soon as the construction of 
the intermer iat e reformatory is to be 
undertaken, or as soon as ita agri­
cultural or industrial act ivities 
r equire laborers, the coa.dssionera 
of the department of penal institu­
tions shall have power, with the 
consent of the governor to transfer 
to the tract of land upon which the 
i nt ermediate refo rmatory is to be 
located any or all i nmates of the 
Missouri reformatory at Boonv i lle 



Honorable J . M. Sanders -3- Februar7 14, 1935 . 

and of the Missouri penitentiar7, 
who at the time of their last con­
viction were between the a ges of 
sevent~en (17) and twenty- f ive (25) 
years and who a re s erving their 
first sentence for conYiction of a 
felony. The number of convicts 
thus to be transferred at an7 time 
i s to be limited to the number that 
can be prope rly housed ~ guarded and 
eared for and that can be emplo'fed 
efficient ly, and economically in 
the conatruction and operation or 
aaintenance of the intermcl iate re­
formatory. In so f ar as practicable 
the construct ion of t he intermediate 
r eformat ory shal l be carried on by 
means of tho labor of such offenders 
eligible to admission to it . In 
making such transfers aa a re herein 
authorized pref erence shall be given 
to those i nmates of the Missouri re­
formatory at Boonville and who are 
elig ible to transfer to the int er ­
mediate r efonnator7. In making 
the transfer or inmates of the 
Missouri penitentiary who a ~e eli• 
~ible to t ransfer to the i ntermed-
iate reformatory preference shall 
be £i ven to the younger ones and 
those who f or good reason are most 
w~r;47 or 1n need of su ch a transfer." 

Section 8350, ~aws of Mis ! our i 19 33, page 
331, provide as fol lowa: 

"Any person under the age of seven­
teen years ~ convicted of a cr~e, the 
punishment of which, under the stat­
utes of this state, when eomaitted 
by persons over t he age of seventeen 
year s, is impr isonment in the peni­
tentiar7 f or a term of not l ess than 
ten years, may be punished in the 
same manner and to the same extent 
as provided by the statutes tor the 
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punishment of persons over t he age 
of seventeen, or, if a boy, he may 
be imnrisoned in the penitentiary 
or committed to the Missouri Train­
i ng School f or Boys; and any boy 
under the age of seventeen years con­
victed of any other felony, eit her 
upon pl ea or guilty or upon trial, 
may be committed to t he Missouri 
Training School f or Boys. Any boy 
under the age of s eventeen years 

. convicted of a misdemeanor in any 
court of record, either upon the 
pl ea of guilty or upon tri al, may, 
in t he discr et i on or the court, be 
commit ted to the Mi ssour i Training 
Sch~ol f or boys . No b oy under seven­
t e en years of a ge convicted of a 
f e l ony shall her eaft er be committed 
to t he county jai l as a punishment 
for such offens e . Any court having 
a criminal jurisdict i on, in which 
any male person, between sevent een 
and t wenty-fiv e years of ag~ , shall, 
upon a pl ea of gu i lty, or by the 
ver dict of a jury, b e convicted of 
a felony, and his punishmAnt assess ed 
at imprisonment in the penitentiary, 
may, in its discretion, at the saae 
t erm at which such pl ea or guilty 
is entere~ or ccnviction occurs, 
and before such person is transferred 
to the penitentiary, commute the pun­
ishment to the confinement of the 
Missouri intermeiiate refo rmatory 
f or euch term as the court may deea 
proper, but not for a longer t ime 
thaD t hat fixed in the sentence to 
the penitentiary ; but such court 
shall f irst ascertain and det ermine 
that said conviction or pl ea of 
guilty i s the f irst conviction or 
pl ea of guilty of such person for a 
fe lony, and that the previous con­
duct , hab its and associations at the 
person s o convicted or pl eading 
gu i lty warrant such commutation." 
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Section 8351, Laws or Missouri 1933, page 
332, provide as follows: 

"The governor shall have power to 
commute the punishment of &n'J male 
person under twent7-five years of 
age who may her etofore have been. 
or ma'J hereafter be sentenced t o 
the penitentiar 'J. whom he ma'J·deem 
suitabl e to be sent to the Missouri 
intermediate reformatory. to com­
mitment in said intermediate re­
formatory for such term as he m&'J 
think proper, not exceeding the 
time for which said person ma'J have 
been or may be s entenced to the 
penit enti&r'J• If an'J male person 
between the ages of seventeen aDd 
twent'J• five years who shall have 
been sentenced t o confinement in 
the penitentiar,r, upon his firs t 
c onviction or plea of guilt'J of 
a felon'J, and whose punishment 
shall have been thereaf ter com-
muted b'J the governor, or b'J &n'J 
court of cri minal jurisdi ction, 
as her etof ore provided in this 
chapter, to confinement in the 
intermediate r eformator,.. shall be 
found to be incorrigible, and not 
amenable to r eformation b'J the 
opportunitie s ann advantages a~forded 
him 1n such intermed iate r eformator,.. 
the governor may annul, cancel aDd 
r evoke the commutation granted such 
person and order and d 1rect the said 
board to transfer such person to the 
s tate penitent iar.y where tho sAid 
board shall confine h1m until he 
shall have servea. the remainder or 
the sentence, in accordance with 
t h e terms of t he original judgment 
against him, which had not been 
served upon the da te of the co.mu­
tation of said sentence t o confine­
ment in such intermediate reformator'J• " 
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There ia nothing in Section 8474 that would 
prevent the court, in the case suggeate · in ~our let­
ter, from sentencing s aid convict to the intermediate 
reformator~ for Larceny of an Automobile. Th e fact 
that he had b een previoual~ convicted of possession 
of stolen p~opert~ and s entenced to the refamato~ 
at Boonvil l e to serve two years doe s not mean neces­
saril7 that his conviction for larcenJ of an automo­
bile was otherwise than a conviction or a felon~ for 
the f1 rat time . " 

Section 8475 gives the fiovernor power to 
transfer from the penitentiar.J to the i ntermediate 
ref'ormatory, bays between the proper ages "who are 
serving their f irst s entence for a conviction of a 
felon7. • In such transfer the Legislature had in mind 
that Al goa b e for benefit of f i rst of f'endera and also 
f or those boys who have been previ ously convicted of · 
a fe l on7 but never incarcerated f'or punishment on said 
previous conviction. 

&ection 8350, supra, provides that trial 
courts can commit to the intermediate reformato~ boys 
between seventeen and twenty-five years of age, pro­
vided the court first ascertain that the conviction is 
the fir st c onviction of said person for a f elon~. In 
spite of all facta of your letter it must be presu•ed 
by you aa warden that said court p erformed ita dut7 and 
that the commitment to the intermediat e refer mat orr was 
issu ed only after the court determined that the con­
viction is the f irst conviction of said person f or a 
f'elon~· The c ourt, no dout t, det ermined that the prior 
conviction and sentenc e to Boonville was not for a felon7. 

Sect ion 8351, supra, provide s for commutment 
of sentences to the penitentiary; t o sent ences to the 
intermediat e r eformatory; and the gov ernor' s right to 
commute ne ed not be measured by an7 otb.er 7ard stick 
than age l imitat i ons . • ith a Gov ernor' s c ommutation 
under &ecti on 8351, the Governor does not have to con­
aider for•er convictions of felonies as conditions pre­
cedent to his power to commut e to a sentence t o i nter­
mediat e reformatory. 

CONCLUSIOJI . 

From the facts submitted in your letter, it 
is the opinion of this office that Dallas Arnell ia 
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properly commit ted to t h e intermediat e reformatory 
for the cr· me of Larceny of a n Automobile , and that 
the s tatement of t h e prosecuting attorney as to a prior 
conviction a nd sentence to Boonville for two year s for 
the crime of possession of stol en propert7 does not in 
any way nullify t he commitment of the trial court. 

I t was intended by the Legislature that Algoa 
be a penal inst itution for sel ect ed convicts who ma7 
be susceptibl e to r e~ormation. Thro ugh t h e whole act 
it i s evident that said r eformat ory was intende j for 
others besides fi r st offenders, wher e the facts and 
circumstances measured by t he trial judge or the go•er­
nor, in the exercise of d iscreti on , wish to disregard 
a o rlor convi ction. From the facts stated in your l et ­
t er it i s n ot fo r us t o say that the trial court abused 
his discretion . Considering t he purpose for Which the 
intermeci ate r eformatory was founded it may well be said 
that the trial court exercise j good discret i on when he 
sentenced Dallas Arnell to the intermediate r eformatory . 

AP'=>ROVED: 

ROY icKITTA!ct. 
Attorney General . 

WOS :H 

Res pectfUl l y submitted 

\, • ORR SA •TI..'l.-, 
Assis tant At t orney General . 


