SALES TAXz: Seles made by post exchanges to members
' of the camp are not subject to the tax.
The origzinal purchase made by the post
exchange from the merchant or wholesaler
is subject to the tax

o (FILED

October 7, 1935 i /

- /
Captain 7. G. Robinson
J A G Reserve,Speelal Inspector
Fort Leavenworth, Kansas

Dear Sirs:

This Department 1s in receipt of your letter
of September 24, wherein you request an opinion as to
the followings

"Query 1: Are sales conducted by
a post exchange operated
in CC Camps In the State
of dlssouri subject to
the dlssouri sales tax?

Query 23 If subjeet to such a sales
tax, 1= the tax payable by
the enrecllee, who is the
ultimate consumer, or 1s 1t
payable by the post exchange
in 1ts transactions of pure
chase with various jobbers
and wholesalers? "

I

%e are impresced with the argument end loglec
as presented in your letter, namely; that canp exchanges
are Instrumentalities of the lFederal Uovernment and not
subject to state taxation. liowever, it appoars that
by custom and by the fact that such exchan 'es have
existed and played such an important part in various ways
in the camps, that the Government recognizes thelr existe
ence and,perhaps,in many ways,treats them as instrumentali-
ties of the iFederal Govermment, but the question of such
camps being instrumentalitles o! the Federal Government
has been decided by three members of the Court sitting
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as the Circult Court of Appeals of the FIifth Circuit of
the United States Court, in the followin; language: (67

"It is to be conceded that an exclse tax
on the sales of gasolline 1s 1inoperative

as to sales made to the United States,
either directly, or indirectly through

one of 1ts departments, for government
use. Panhsndle 011 Co, v. 8tate of
dlselssippl, 277 U, &, 218, 48 5, Ct, 4581,
72 L. Ed. 857, 56 A, L. R, 583, There a
sale of gasolline was made direet to the
United States for the use of the coast
guard and a government hospital. No doubt
the ruling would have been the same 1f the
sales had been made direectly to these instru-
mentalities of the govermment, for then also
the United States would have been the real
purchaser, tut the tax here i1z not on the
sale but 1s on the withirawal of the gaso=
line. Furthermore, a post exchange 1s,
of course, not the government; nor is 1t

a department or instrumentality thereof.
Cn the contrary, a post exchange 1s a
voluntary, unincorporated, co-operative
association of army organizations in
which all share as partners in the profits
and losses, The government has no share

in the orofits, and i not bound by the
losses. e are therefore of opinion that
sales made by eppellant to the post ex-
changes at Camp uWeClellan and daxwell
Field are not exempt from the state excise
texes. People v. Standard 011 Co, (Cal.
:up-J 22 P, (ad) 2. "

Therefore, regardless of any argument to the
contrary, we are of the opinion that post exchanges maine-
tained in CCC Camps are not instrumentalities of the
Federal CGovernment, and, hence, are not exempt from the
tax undertaken to be imposed by the ftate of Mlssouri on
sales at retall for that reason.

II

Having determined that post exchanges are not
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instrumentalities of the Government and camnnot be exempt
from the tax on that ground, we shall next consider the
question from other angles. The kilssouri Sales iex Act,
Laws of Missourl 1935, page 413, sube-section (¢), defines
'business' as fcllowss

" tiusiness' includes any activity
angngod in by any person, or caused

to be engaged In by him, with the
object of galn, benefit or advantage,
either direct or indirect and the
classification of which business is

of such character as to be subject

to the terms of this Act. The isolated
or occasional sale of tangible personal
property, service, substance, or thing,
by & person not engaged In such buslness
does not constitute engaging in buni-
ness, within the meaning of this aet,"

Subesection (e) relating to smales at retall, is
defined ead followss

" 1'8ale at retail' means any transfer
made by any person engaged in business

as defined hereln of the ownership of,

or title to, tangible persmal property
to the purchaser, for use or consumption
and not for resale in any form as tangible
personal property, for a valuable con=
sideration. #here necessary to conform
to the context of this Act and the tax
imposed thereby, it shall be construed to
embrace:s

(1) Sales of admission tickets, cash
admissions, charges and fees to places
of ammsement, entertainment and raec=-
reetion; gemes and athletic events,

(2) Sales of electricity, olectrical
current, water and gae (naturel or
artificial), to domestlc, commercial
or industrial consumers,

£3) Sales of service to telephone sube
scribers end to others through equipment
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of telephone subseribers for the
transmiss lon of messages and con=
versations, both local or lon
distance, and the sale, rentui or
leasing of all equipment or services
pertaining or incidental thereto.

(4) &Sales of service for transmission
of messages by telegraph compenies,

(5) Seles or charges for commercial
laundry, cleaning, pressing and dye~
ing service,

(6) Sales of tickets, fares and services
by every person operating a rallroad, any
sleepins car, dining car, express car,and
such buses and trucks as are licemnsed by
the Public Service Commipsion of kissouri,
engaged in the transportation of persons
or freight for hire,

(7) Seles of or charges for advertising
of whatever kind or chareseter to be pube
lished 1n newspapers or magazines or to
be displayed cn blllboarde or other kind
of indoor or outdoor advertising devices
or to be broadcast over radio stations,
or to be displayed by any stereopticon or
motion picture,

(8) Sales or charges for all rooms, meals
and drinks furnished at any hotel, tavemn,
inn, restaurant, eating house, drug store,
dining car, tourist camp, tourist cabin,

or other plsce in which rooms, meals or
drinks are regularly served to the public,"

The tax contemplated in the Act, without dee

elding the character or type of tax 1t really is, 1is

to be paid by a person receiving or purchasing the
tangibléd perscnsl property for use or consumption,

In the case of post exchengee in the CCC camps the
question arises who is the user or consumer, You

state in your letter that no one but an enrollee or
official of the camp 1s allowed to do business at

the exchange, and there 1s no business done with eivilians,
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Your letter agaln states that the post exchange 1s cone
dueted and governed by & council consisting company
officers and two of the onrolless, “eo assume that the
tvo enrollees are members of the CCC Camp; that limited
profits can only be made and that such profits are to
be pald Into s company fund for the purpose of improving
the morale and contributing to the happiness and welle
being of the men, :

“®s think by the definition of the word 'business!'
defined In the Aet,the lLeglislature contemplated the tax to
be eolleeted by persones engaged In a goneral retall busie
nese or retall sales without resatrictlon as to who are the
purchasere, It elso appears that no individual receives
any profit,szain, benefit or advantapge personally from the
poet exchanges; that the profits belong solely to the
canpy that every member of & ecamp, ineluding the offlecers,
technically has an interest !n the profits, not aceruing to
him personally but to the camp as a wholej that the camp
iz the purchaser of merchandise for the purpose of retailing
it to thomselves, the individual m-mbers, iherefore, the
post exchange being the user and consumer t .e tax would be
on the transactlon when the post exchange acquiree or pure
chasos the tangible personal propert; from the merchant
or person solling such tangible persmal property.

Hespectfully submit ted,
OLLIVER We NOLEN
Assigtant Attorney General

APPROV g

JOHR W, HOF 74AK, Jr,
(Leting) Attorney Gensral
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