SPECIAL ROAD DISTRICTS: Refund by Stete Highway Coumission.

o
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~ugust 135, 1938

Lr, banlel C. hogers,
Attorney at Law,
iayette, .issouri.

Jear Sir:

#e wish to scknowledge your letter of reeent date
recuesting an opinion wherein you state in part ws follows:

",bout 19720 or 1921, different people
(most of them living slong the road
mentioned) contributed & total of
sbout ¢6,200,00 for the construction
of e wile of highway leading north-
ward out of Fayette towards Clesgow,.
This 1s& now the first uile of highway
out of Fayette on 0. 5 highway.

There 1s some conflict of evidence
with reference to whether the State
Highwaey engineer on the job, =2nd the
memwbers of the commission of the
dpeelal Road Uistriet (all of whom

are now deed) promised the donors that
this money would be given back to them
individuslly in the event it was ever
refunded to the fayette Special llocad
District.

"Since that time the refund lew has
passed, sud the Special koad Listriet
coumlesioners, whom I represent, have
convinced the sState lilghway Commission
that this ,6,200,00 should be refunded
to the Speclal Losd Listrict, It took
sone tiwe to show frow the lucomplete
records that were kept in 1920 thet
this sum of woney wes officlally pald
by the Special Road Jistriet to the
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State Highway Commission, But we finelly
made our cese., Thereupon the State High=
way Departuent ordered the refund cnd
issued its check for 46,200,00, During
the time of the ap 11@&‘10n for the re-
fund the individuals who are the true
originael contributors or who are legally
entitled to recelve moneys frou de~
ceased contributors protested paylng the
mwoney to anyone except themselves
individually. In due time, after they
learned that the Hi hway Commisslon
would not make s refund to iadividuals,
they withdrew tieir objections, There-
after our case was completed and the
above checx issued to the Fayette

Jpeclial Roed Listriot,.

"Although these donors of this noney

have not one bit of writing that it was
the prom!.se or understanding that this
money should be pald to them individuelly,
they are pressing the Commisslioners of
the Fayette Special hoad Distriect to
refund to them the amounts which each of
them contributed. Certainly there was

no written contrect to that effect. And
in faet, there was no writing of any
kind thst it was the intention that the
money if refunded chould go beck to the
people who contributed it, Turtheruore,
I do not believe the individuale can
make a very strong case of competont
evidence that there wes sny legsl promise
to return the money to them,

"But essuming that at the time they paid
their noney into the hands of the Com~
mittee that received it and delivered it
to the Speelsl Road Listriet for payment
to the contractor there wes an oral
promise or understanding in each and
every ease thet if the money should ever
be refunded by the State lighway Depart-
ment, would the Specinl Road Listriet now
be liable for return of the money to each
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Individusl? some threaten to bdring
sult to force the special Load Uis-
trict to make payment to the in-
dividuals, The Commimsioners ~re
willing to pay it dack to the in-
dividuals if it is legel to do so,
and 1f under the law they would be
liable to an adverse Judgment in =
suit brought by the Individuals to
collect thelr respective individual
shares, But on the other hand the
Commissioners do not want to iish
out ,6,200,00 to Individuels unless
it 1s leqol to do =20, Iilease glve
us your opinion ses to whether or not
the Special iHoad District would be
lieble for refund of this money to
the individusls under tlhese clroum=
stances."”

The question that first presents itself 1s, essuming
en oral agreement or understanding that the respective donors
would be given their money back in the eveat it wes ever
refunded to the rayette speclal Road Listriet, dJdoes tis statute
of freuds apply?

Jection 296%, k. S. i0. 1929, sets out what agreementa
must be in writing and provides in pert cs follows:

"o action shall be browght * * *

upon eny egreement that 1z not to be
performed within one year from the
making thereof, unless the agrecment
upon which the action shall be bdrousht,
or somne memorandum or note thereof,
shall be in writing and signed by the
party to be charged t'erewith, or

soue other person by him thereto law=~
fully authorized,”

Our court in the case of 5ee v, See, 237 5., W, (ko.)
795, 1. c. 799, in construlng the above section, said:

"Appellent claims the original oral
contract was within the statute of
frauds and therefore 1le no defense,
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There are many recsons why thls

point is not well takean, cae or two

of which may be mentioned, Lven 1f
this were construed as a contract for
rentzl for the term of the rlaintiff's
life, it would not be within the
statute of frauds bdbecsuse it might de
performed within & yoar, The statute
of frauds, section 2169, K, 8. 1919,
epplies only to contracts which b

thelir terns cannot be performed within
e year, /yan v. Followill, 98 Lo, App.
463, 72 3, ¥, 140; Lathews v. Wellace,
104 Lo, ~PPe ”z 78 5, i, 2968; Suggett's
Adm'r. ve Cason's .idm'r,, 26 Lo, 221}
Crecn v, vhaley, 271 Lio. loc. cilt, 654,
197 8. i. 385,

Frou the foctes presented us it is lmpossidble to
deternine whether the contract wight have been performed within
a year. The orsl agreement or understanding wes made in 1920
or 1921, end the Laws of Lissouri, ixtra Cession, 1933, page
164, shows thot no provision was uade for refunds untii
August 4, 1921, If it can be¢ shown that 1t was made in 198],
it could heve been performed withim & year, and hence would
not come within the stetute of frauds, and this is true ecven
though the contract zuight not have been uade until sometime
in August, 1920,

Assuming then for the bLesie of this opinion that the
oral agreement cgould have been performed within a year, and
hence thet the statute of frauds does not apply, the next gues=
tion that arises 1s whether the Fayette Speeclal Road DListrict
could enter into such en agreement.

Special road distriets, by virtue of the stetutes
of this state, are "capable of sulng end being sued™ and of
"econtracting and Lelng contracted with" recerdless of whether
organized under Articles 9 or 10 of chsgtor 42 sz they relate
to specicl rosd districts. (Sections 8025 and 8061, R. 5. Mo,
1929,) In the instant case we see no reason why = contract
of the nature herein set out could not be uade under the
above sections. If the future condition, viz., the refund of
the moneys contributed, was forthecoming, the individual
contributors were to have same returned to them. If no refund
was made, no llability atteched to the district to repay
BLILG o
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+@ heve noted that speelial road districts are
capable of suing and being sued, and hence If it can be es~
tablished that the orel asgreewent Jdces nct come within the
statute of frauds, we are of the opinion that the rayeite
Speclal Hoad Jistrict, haviug recelved e refund of the afore~
mentioned funds, must now, under the terwus of the s reeuent,
pay sume over to the individual donors, and on refusal to
comply mukes itself subjeet to suit,

Yours very truly,

JOUHN i, HOFFUAN, JYr.,
Assistant Attorney Genernl,

APFROVED:

ROY BokITIRICK
~ttorney ocnoril.
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