
I NITIATI VE AND REFERENDUM : Legi sl a ture may determine the percent, not 
in excess of eight per cent of petitioners, 
requ ired to initiate mea sures. 

June 26, 1935 . 7 

Hon. T. B. Rogera 
Director, Legisl ation and Tax Bure&u 
St . ~ouis Chamber of Commerce 
St . Loui s , ki aaour1 

near Sir: 

Thi s • 111 ac knowledge receipt of your inquiry which 
i a aa f ollows: 

UThe Ch ber o f Co erce baa had 1nqu1rJ 
aa to t he ordi of the pro•iaion in 
s ec t i on 51 of Article IV of the St te 
oonetitut1on r el tt ng t o t he initi tiYe. 
The clause in t he Cons titution r ada 
• the f irs t power r eaerYed by the p opl 
i a the 1niti&t1•e , and n~t more than 
ei ght per cent of t he le &1 votera 1n 
each of a t leaat two-thirds of the 
congrea~~onal Di tr lot of t he St ate 
shall be re~uired t o propose any meaaure 
b J auob petition.• The inquiry is ae 
to t he pbraae in t he fore o\ng quoted 
ent ence •and not mor e th n eigb~ per 

cent of the l e •otere.• I s that 
aentenoe accepted t~ m n not leas than 
e1 ht per cent , or i a ibe ~uotation 
aa ,iYen exact . The inquiry ia baaed 
on the t ho h t t hat if pe tition aub­
m1tt1 Q aeasure thro b the ini tiative 
i a •not re than ei ht per c ent• then 
a petition of a f e s i na~urea in eac h 
di atric\ woul~ b e s uf f icient t o get a 
proposition before the peo ple under t he 
1n1t 1attve . 
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•It ia pzob ble that the ~~ al Department 
of the St a te ha l rendered an opi ni on on 
this qucation. If it baa , •ay I ask that 
you have aomeone of your toroe g1 Ye ua the 
tho bt in auob a rule?d 

e h •• inquired of the secre1ary of tate for the original 
recorda of the enactment of the in1tiatiYe aect1on of tne Conati­
tution and ar informed by that offic t ha t tne1 wer e deetroyed in 
the fire which ea troyed the C~pltol a e twentJ-f1•• year• ago 
and that the only record tha t office h a with reference to the 
adoption thereof 1a the •ote OJ which t he &boYe ~oYieion wae 
adoptea bJ t e y80ple at -he g neral election bel tn 1908 . the 
lSOS s esai on Acta at page 90o aho• the & e proYia1one as are 
ebown 1n the ReY1aed tatutsa of 1 29 and •e feel aura that the 
printed aection now appearing in the etatutea 1a correct record-
1ntr of the act. 

e not tha t Section b7 of Article 4 of the Oonat1tut1on 
of M1 1 uri rela t1 to the 1nit1at1Ye and referendua proY1dea aa 
follo•• aa to the 1n1t1 t1Ye: 

•The firs t power reaerYed bJ the people 
ta tho 1n1t1 t1Ya, andnot 110re than eight 
per cent of the legal Yoters 1n each of at 
l east two-thirda of the co rea t onal 
diatrtote 1n t he s t at e ah&ll be required to 
pro~ae an1 eaaure by eucb petition. • 

ith reference to the r eferendua 1t provide• 1 fol lowe: 

• . e •~cond po r is t ne refcren um, and 
it a&J be ordere~ (• lth certain exoe .tlon• 
not pertinent t o your 1nqu1r y ) either bJ the 
petitions algned by five per cent of the 
legal Yoter a 1n each of a ' l eaat t • o- t nirde 
ot tne oongrees i onal d1atr1cte 1n t eSt t e.• 

Tbe s~e rules ap~J to t he 1n\tla t1Ye aa to t he r ef er endum 
with respect t o th e f1o&cJ ot tne petitions. In the 1n1tla t1ve the 
people have tho conatltut1on-l right to 1 111 te 1tbout an1 
of r icial net p~r tor~eG bJ the ~eneral AaaemblJ. that 1e, the people 
to tbe extent of •not more than eight per cent of the l e, .. &l voter• 
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in each of at leas t two-tbirde of the congreaaion 1 ia tricta in 
the a t te • shall a1gn the petitions pro osing the measure , and upon 
aid petitions bel filed with t be seoret&rJ of t ate a t a t i me 

ao thnt ~s least four QUUthe wi ll elapae before the election occurs 
a t which the eaaure 1s to be voted upon, it then becomes hi s 
off icial 4utJ to place sai d e sure upon \h el ecti on bellot. !he 
Conat1tut1on further aafeguazda the initi~tive by requir1n~ tha t 
auld petitions •shall 1ncluae the full text or tbe •eaeure 80 
proposed. 1 Doub ~les~ a suff i cient nd perbapa oontrolli r eaeon 
tor tbo latter r equire ent is to prevent unacrupuloua peraona 
c1rou ati petitions fro~ t aking advnnt age of the people who 
a1gned the pet i tions. 

bon voted on a t the onco 1 leotion, such measure 1a 
adopted and becomes a l w provided it reoe1vea a majority vote at 
the election. 

The second power re erved therein to the peoole 1a the 
referendum. Th1a is the po er to suspend until the ne~ elec tion 
a la pa sed bJ the Legial tuze d signed by the Governor . 

In or der to oo suspend i t and heve t he op or t un1tJ pre-
entad to t he peo ple to express the elves and to ace pt or reject 

it, the •patit1ona a1 8Q by fi ve per oeut of the l egnl votera 1n 
eaob of at leaat t o-thirdo of the congrees i vnal d1atr1cta 1n the 
St a te• aball be presented, or the r efcrendu~ ay be ordered by the 
leglal t1ve assembly, etc . 

Referenda pet i tions l 1ker.i ae anall be filed with the 
Secretary of St at , out under t b1a courao the t 1mo t o o file 
•aball not be more th n1netJ days aft er the fi nal &djourn~ent 
ot these a1on o! the Legi sl a ture t wbieb 'he bill was enacted. • 

It wi l l be noteo th t there 1 a ~iftsrent const1tut1cnal 
re~uire ut • t o the nu er of ~etitiouers required wi th rea~ect 
to tne 1n1t1&t1Ye fro these r equired with r eepect to t he r ef erendua. 
Tbe tor er 1a wnot re than ei ght per cent• d the latter l s tha t 
• tbepet1t1ona aigned bJ f ive per cent • aball be filed. 

Voluae 12, Corpus Jur1a , 
l aw aa follo a : 

e 7~5, par . 126 , sta tea the 
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•constitutional proY1a1one reacrY1ng to 
the peopl e the po er to propoae lawe and 
&Qondaent a to the constitution and to 
enac t or reject the sa e at t he polla, 
independently of the l egi slature, ~re 
aelf- e xeouti to the extent th t t beJ 
presc r i be t he rul ee for tne exerotee 
of the rights re er vea ; but where euob 
pro Y1a1one aelely cr eat e rt gnta to be 
exer cised \n the er preacrtbed by 

ener r l 1& a , t ney o not beeoae 
operctiTe until the enactment of l eg1alat1on. • 

The ac..me Volu...e, t pa 742, p r . 156, s ya : 

•Al l n tional &uthoritJ is d r t Ted froa 
tbe constitution ot tne U tted Statea , in 
whicn the po er a or tnc f a r al o• ern ent 
are euum rated. t not ao ~itn t he o• r n­
ruents of tn a • r at ~••; their original 
po era t~ey r c e1ve4 thro b cbnr ter a fro m 
the Brittan crown, which cbcrtera erYed 
u t b 1r const1tut1ona during the colonial 
per1o4, and up to the ti ot the fra 1ng 
and adopt1 of t a t oonetltutione by them 
or bJ their peoples duri ng or after the 
revoluti onary period; and all po er a t ha t 
a.re not ex;pree l y or bJ neoee ozy 1mpl1cnt1on 
gr a nted to the United St ntea , 1n the federal 
conat1tut1on , r o 1n with the several s t ates 
or with the peo pl e, bein necessarily 
inher ent i n t he e t ate oYer e~ts or 1n 
tbe people ho b&Ye estaDl iabed auch oTern­

ent Q.• 

At page 746 , par . lo7 , 1a dcolure4 t b tollo i ng : 

-Tne oonat1tutlone or the ••• r 1 atatea , 
unlike t he fed r 1 con tltu tion , re no t 
gr ant s of power. On t bo c ontr ry , the7 are 
11attnt1oos on t he leiial t 1Ye power a of 
the a t tea. l t ate cons titution 1e the 
aupre arttten i ll or the peopl o of the 
State who have doptea i t ae e f ramework or 
baats of tbetr goYernment subject only to the 
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liait tione to be fouud in the federal 
conatit~tion. ~ • •The enerally ooepted 
aoo t?1ne 1s tha t they (the leg1al ture) may 
~sa ny ta tha t are not c xpreaaly, or by 
neceasary iaplication, innibited by their 
own oonat1tut1oue or b7 the federal con­
st itution. • 

And a t p e 749: 

•rne 1 ialature neeaa no apec1f1o coneti­
tutional autnorisation for \ta eneotaenta, 
as all tAe legislative authority of tbe 
etate whtch is not denied t> t he le \slature 
by the con~t1tut1on of the s tate resia ea 1n 
that body . • • •The only te t of the Y&lidit)' 
of an act regularly pas"ed by atate 
le 1 lat~e ia hetner or not it v1ol ~tea 
l1a\tet1ona i poaea by the s t ate or federal 
constitutions in express terma or by clear 
1.aplicatton. • 

In apeakt~ of expTeeA and implied 11mitationa on the 
legislature , a t p& e 750, par . 16~, tt ia stated: 

11 Suoh 11aitattoua on the power cf the 
le tal t ur•, ho• ver, •lll no t be raised 
by imp! icatton unleea t b1s intention clearly 
appear• froa the instrument it e!t , and no 
1 plied l1a1tation will oe e1tended beyond 
the le 1ti ate meanin of the t er a e ployed.• 

Anc1 ut page ?52: 

A ne enera_l~ accepted rule ia th t courts 
will oot aeclare statute void merely be­
caus e 1n their opinion 1~ is oppoaed to the 
apir1t uppu ea to perv oe tne oonat1tutiou.• 

And at page 7Sl: 

•• preQU ptlon in favor of conat1tut1onal1ty 
ia r c1sed by the ere fact of the enactment 
of a e t~tute by 'he leg1alature. • 
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The upreae Court of 1saour1 1n the c ae of t ate ex rel. 
Ya . Bo r d of Oura tora of University of 1 Eourt, 268 to. 598, 
speaking of liaita tione on tbe 1 ialati~e po er, say : 

q·rhe le t al at1Y po er, aubject to the 
l iait tiona contained 1n the Conat1tut1on, 
1a ~ • ted in the eneral AI e bly of the 
tate of 1 our1 . The Gener al Asaasbly 

reta in• 11 legialatt ve power not expr eaaly 
or y neo•aeary implio t1on f orbidden it by 
t h Conati~ution.• 

And quote a appro•in lJ fro Cooley• Conet . L1 1t tiona 
(7 Ed. ) , pp. 236 et eeq. , aa followa: 

•The ju i c i ary c n only r r oat th exeou­
t1oD or a statut •hen it oonfl iots • tth 
lbe Con t1tut1on. It c not run race 
of opiniona upon points of r 1 ht, reaaon 
ana xpediency 1 t ll the law aakt.ng poeer. 
AUY l e t al tlve act which doee t encroach 
upoa the PQ er pportioned to the other 
4epar Lmcuta of the goYer ent, being 
~ria~-f .~ valid, uat be onforoed, unleaa 
re&tr 1ct.ion upoh the le 1alat1•e authority 
cnn bti ~otn ed out in t ne Constitution and 
tA o ae eho n to co e 1th1n the "• 
purtbor, • nen tb f und ental la• haa not 
limited, either in ter ma or by necessary 
ta~ltc tton, tbe cner 1 powers conferred 
u·....on "lle Leg1al ture, e cannot deol re 
11 1tat1on under the notion of h •tng die­
covered ao etb1 in the aptrit of the 
Oouat1tut1on wbtoD 1 not even ent1oned 
1n the i netrument.• 

Tbe aeotton undeT conetruction pro•1dee th t tbe 

•Pettttone s nd order s tor the tn1t1at1•• 
and for the r ef erendum sh~l l be fi led by 
t ue ~ cret ary ot t ate, nd 1n aub~ttt1n 
the s e t o tb people he, and &11 other 
off1c ~~ • , enall be guided by t he 1ener a1 
l awa .nd the act eub 1tting t hia uend.a:ent, 
until legisla tion eball be ea~eot lly pro­
vided t herefor . • 
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Tbus it 11~ ~e noted thnt the ac~ itself contemplates 
tha t t he Le~t sla~ure bus the right t o enact such legi s l ation aa 
1a not incoca1 atent ltb. the conat1tut1on 1 prov1a1oA to the end 
that the p oPlt , chrough the Leg1al&ture, ay froa ti v to t1ae 
&Iter the require ent 1th reference to what per o nt, not reater 
th~n e1 )bt per c ent , o r the le l voters in the i en numoer of 
co l b&ci on 1 d~tricts annll b e required 1n oruer t o 1nYoke the 
1n1 ti at1 ve. 

Purs t t~ the n e , the Le 1e1 ature , OJ Sections 10702 
to 10711 1Ho1ua1ve, R. J . U1 asour 1 1929, enacted prov1 1ona 

p lloable t t be · 1"1s tr t \on of ~he initiative. one of those 
prov isions 1n sootiou 1070~ 1a as f oll ows: 

1F7ov1ded, th~ t tho in1 1U number of 
pot1t1cners ~o either ~n tntti t1ve or 
referendum yet1tion, when filed with the 
secretary o f s t nt • ehall be five per 
cent of tno l c~el voter s 1n each of at. 
1o~st t o-th1rd• of t h e co re~si onal d1 -
triot s in t.be stc t e. • 

The provi ion of cction 57 Rf oros 1d that not more than 
ei~ht p r cent of tle legel voter£• , eta., with reference to 1n­
vok1 t he in1tia t1ve, a ennA tha t tne Legislat ure has no ~ er to 
enact r. la requiring grcatp,r numbcl' o f ai n re th n •ei ht per 
cent• aa th r e in s t a te<! , Du~ the Leg1 1 t.urc does have the oon-
t1tul1onal r1 bt to en \ ~ law prescribing such p r cent , not 

1n e 7.c esa of ei ht per cent, the Le isla tuze dee a proper . In 
other worda . the f1eld ia open for tne Le 1sl.\ure to oxeroiae ita 
discretion as to b t per cent of igne.ra tbey des it·e or reQuize 
in ord z that the 1n1t1a t1ve ~•Y co invo e~, out the Legislature 
can not r equire a greater number ~han the ei ht per cent provided 
in tn Constitution the i mum tb t may be r· ~u1red . The 
Leg1sla l e waa cle rly witbin it co nstitution~ au~hor1ty ben 
it nnctcd the 1& providing that th minim number of petitioners 
to the 1n1t1at1ve petitions should be five per cent. 
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CONOJ.USIQ , 

e are of the o 1n1on t t the neoea &ZJ n be~ of atgnera 
of 1Dlt1atlve pet1t1one 1n order to 1n•o e the 1n1t1at1Te 1n ttie 
atate 1a at leaat f1Te per cent of the leg TOtera 1n aoh of a t 
leaet t•o-thlrds of the oo reeo1onal dl etr1cte of t e atate, aDd 
th t when p titlo h ve so be n filed th the Gecret J of t ate, 
thu the lP 1nGOf a.r aa 1 t recuirea a1 e:ra of petl tton tb retor 

been fully complied tb. 

APPROVED: 

Joiili 
Aoti 

• • 

Youra Yery truly, 

:CAlC" TC, 
Aa l et t AttorneJ Ge ~ 


