INITIATIVE AND HEFERENDUM:

Hon. T. H. Rogers

Director, Legislation and Tax Buresu
8t.Louls Chamber of Commerce

gt.Louls, Nissouri

pear 8ir:

Legislature may determine the percent, not

in excess of eight per cent of petitioners,
required to initiate measures.

June 236, 1936,

This will ackmnowledge receipt of your inquiry which

is as follows:

"The Chamber of Commerce has had inquiry
as to the wording of the provision in

Section 57

of Article 1V of the State

Constitution relating to the initiative.

The clause
'‘the first

in the Counstitution reads
power reserved by the people

is the initiative, and not more than
eight per ceant of the legal voters in

each of at

least two-thirde of the

congrescional Districts of the State
shall be required to propoee any measure
by such petition.' The inquiry is as

to the phrase in the foregoing quoted
sentence 'and not more than eight per
cent of the legal voters.' I& that
sentence accepted to mean not less than
eight per cent, or is the quotation

a8 given exact., The inguiry is based
on the thought that if a petition sub-
mitting a measure through the initiative
is 'not more than eight per cent' then

a petition

of a few signatures in each

district would be sufficieant to get a
propoeition before the pecople under the

initiative.
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"It is probadle that the Legal Departaent
of the State has rendered am opinion on
this question. If it has, may I ask that
you have somecone of your force give us the
thought in suenh = rulet®

e have inguired of the Secretary of State for the original
records of the enactment of the initiative section of the Consti-
tution and are informed by that office that they were destroyed in
the fire which desircyed the Cupitol some twenty-five years ago
and that the only record that office has with reference to the
adoption thereof is the vote by which the above provision wasg
adopted by the people at the general election held in 1208. The
1908 gSession Acts at page 906 show the same provisions &as are
ehown in the Revised Statutes of 1929 and we feel sure that the
printed section now eppearing in the statutes is a correct record-
ing of the act.

We note that Sectiom 57 of Artiele 4 of the Comstitution
of Missouril relatiang to the initiative and referendum provides as
follows as to the initiative:

“The firet power reserved by the people

is the initiative, andnot more than eight
per ceant of the legal voters in each of at
least two-thirds of the congressional
districts ia the State shall be required to
propose any measure by such petition.*

With reference to the referendum 1t provides as follows:

“The second power is the referendum, and

it may be ordered (with certain exceptions
not pertiment to your inquiry) either by the
petitione signed by five per cent of the
legal voters in each of at lecast two-thirds
of the congressional districts in the Stute.®

The same rules apply to the initiative as to the referendum
vith respect to the elfficacy of the petitions. In the initiative the

people have the constitutional right to legislate without any
ofricial act performed by the General Assembly, that is, the people
to the extent of "not more than eight per cent of the legal voters
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in each of at least two-thirds of the congressional cistriets in
the State" shall sign the petitions provosing the measure, and upon
sald petitions being filed with the Secretary of State at a time

80 that at least four mouths will elapse before the election occurs
at which the measure is to be voted upon, it then becomes his
official duty to place said measure upon the election ballot., The
Constitution further safeguards the initiative by requiring that
guild petitions “shall include the full text of the measure so
propocsed.” Doubtless & gufficient and perhaps controlling reason
for the latter requirement 1s to prevent uascrupulous persons
circuiating petitions from taking advantage of the peocle wsho
eigned the petitions.

Yhen voted on at the oncoming election, such measure is
adopted and becomes & law provided 1t receives a majority vote at
the election.

The second power reserved therein to the people is the
referendum. This is the power to suspend until the nexg election
a law passed by the Legislature and signed by the Governor.

In order to so suspend it and have the oportunity pre-
sented to the peo.le to express themselves and to accept or reject
it, the "petitiocns signed by five per ceant of the legal voters in
each of at least two-thirds of the congrescsicnal districts in the
State" shall be presented, or the refcrendum may be ordered by the
legislative asseudbly, ete.

Referendua petitions likewise shall be filed with the
Secretary of State, but under thls course the time to so file
"shall not be more than nianety days after the final adjournzent
of the session of the Legicslature at which the dill was enscted."

It will be noted that there is a different constitutionsal
recuirescnt as to the nuwber of petitioners reguired with respect
to the initiative from those reguired with reaspect to the referendum,
The former is *"not wmore than eight per cent” and the latter is that
“thepetitions signed by five per cent” shall be filed.

Volume 13, Corpus Juris, page 755, par. 126, states the
law as follows:
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“Constitutional provisions reserving to
the people the power to propose laws and
amendments to the constitution and to
enact or reject the same at the polls,
independently of the leglslature, are
self-executing to the exteat that they
prescrive the rules for the exercise

of the rights reserved; but where such
provisiocns merely create rights to be
exercised in the manner prescribed by
generzl laws, they do not become
operative until the ensctment of legislation.*

The same Volume, &t page 742, par, 158, says:

"All national authority is derived from

the constitution of the United Gtates, in
which the powers of the feceral :overnaseant
are enumerated. But not so »ith the govern-
ments of the sev ral states; their originsal
povers they recelved through cherters from
the British crown, which charters served

a8 thelr coastitutions during the colonial
peried, and up to the time of the framing
and adopting of state constitutions by then
or by their pecples during or after the
revolutionary pericd; amd all porers that
ere not expressly or by necessary implication
granted to the United States, in the federal
constitution, remein wvith the several states
or with the people, being necessarily
inherent in the state goveraments or in

the people who have established such govern-
'.n“ - .

At page 745, par. 187, is decluared the following:

“The constitutions of the several states,
unlike the federal comstltution, are not
grants of power. Omn the ¢ontrary, they are
limitaticns on the legislative powers of

the states. A siate constitution is the
supreme written will of the people of the
Jtate »ho have adopted it as & framework or
basis of thelr governmeant subject only to the
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limitations to be found in the federal
conetitution.* * *The generally sccepted
goetrine is that they (the legislature) may
pass any acts that are not expressly, or by
necessary implicatioa, ianibited by their
own constitutions or by the federal con-
stitution.*

And at page 7485:

“The legisiature needs no specific consti-
tutional autcorization for its enactments,
as all the legislative authority of the
state which is not denied to the legislature
by the constitution of the siate resices in
that body.* * *The only test of the validity
of an Bct regularly passed by n state
legislature ie whether or not it vioclates
limitations imposed by the state or federal
constitutions in express terms or by clear
implicaticn."

In speaking of express and implied limitations on the
legislature, at page 750, par. 169, it is stated:

“gSuchb limitations on the power of the
legisliature, however, will not be raised

by implication uniess thie intention clearly
appears from the instrument itself, and no
fmplied limitation w#ill ve extended beyond

the legitimete weaning of the terms employed.*®

And at page 753:

“The genera.ly accepted rule is that courts
will uot declare & statute vold merely be-
cause in their opinion it is opposed to the
spirit suppused to pervade the constitusion.”

Aud et page 7ul:
A presumption in favor of constitutionality

ie ralsed by the wmere fact of the enactument
of a statute by the legislature."
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The Supreme Court of Missouri in the case of State ex rel.
ve. Board of Curators of University of Missouri, 288 wo. 598,
speaking of limitations on the legislative power, says:

“rhe legislative power, subject to the
limitations contained in the Constitution,
is vested in the General As-exbly of the
dtate of Missouri. The General Asscmbly
retains &ll legislative power not expressly
or by necessary implication forbidden it by
the Constitution. ™

And quotes approvingly from Cooley's Const. Limitations
(7 84.), pp. 236 et seq., ae follows:

“The judiciary can only arrest the execu-
tion of a statute when it conflicts with
the Constitution. It cannot run a race
of opinions upon points of right, reason
and expediency with the lav making power,
any legislative act which does not encroach
upon the powers apporticned to the other
departments of the government, being
me~-facie valid, must ve oa}orood, unless
restrictions upou the legislative authority
can be poiated out in the Constitution and
the case sLown to come within them“,
Further, 'whea the fundamental law has not
limited, either in terms or by necessary
implication, the general poweres conferred
upon the Legislature, we cannct declere =
limitation under the notion of having dis-
covered sometbhing in the spirit of the
Constitution which ie not even mentioned
in the instrument.®

The section under eoanstruction provides that the

“Petitions and orders for the initiative
and for the referendum shall be filed by
the Secretary of Stzte, and in submitting
the same to the people he, and all other
of ficcrs, shall be guided by the general
laws and the act submitting this amenduent,
until legislation shall be especially pro-
vided therefor.*
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Thus it will ve noted that the act itself contemplates
that the Legislature hus the right tc enact such legislation as
is not incorsistent with the comstitutional provisiomn to the end
that the people, through the Legislature, may from time to time
alter the reguirement with reference to shat per ceant, not greater
then eight per cent, of the legal voters in the given aumber of
congressicnal dkstricts snall be required in order tv iavoke the
initiative.

sursuant to the same, the Legislature, by Sectionmns 10702
to 10711 inclusive, R. 8. Missouri 1939, enacted proviesions
applicable to the admiaistration of the ianitiative. One of those
provisions in Hection 10708 ie as follows:

“Provided, that the minimum aumber of
petiticners tc either am initiative or
referendum petition, when filed with the
secretary of state, shall be five per

cent of the legal voters in each of at
least trwo-thirds of the congressional dis-
tricts in the state."

The provision of Section 57 aforesaid that “not more than
eight per cent of the legel voters®, ete., with reference to in-
voking the initiative, means that the Legislature has no power to
enact & law requiring a greater number of signers than "eight per
cent* as therein stated, but the Legislature does bhave the con-
stituticnal right to emact & law presceribing such per cent, not
in excess of elght per cent, as the Legislature deems proper. In
other words, the field is copen for the Leglislaiure to exercise its
diecretion as to vhit per cent of signers they desire or require
in order that the initiative may Ce invoked, but the Legislature
can not reguire & greater number than the tight per cent provided
in the Constitution as the maximum that way De recuired. The
Legislature was clearly within its constitutional authority when
it enacted the law providing that the minisum number of petiticners
to the initiative petiticns should be five per cent,
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SONCL USION,

We are of the o inion that the neces-ary number of si 8
of initiative petitions in order to invoke the initiative in this
state 1s at least five per cent of the legal voters in each of at
least two-thirds of the congrescional districts of the state, and
that when petitions have so been filed with the Secretary of state,

thea the law insofar as it requires signers of petitions therefor
has been fully complied with,

Yours very truly,

DRAKE WATSCH,
Assistant Attorney General

APFROVED:

Aoting Attarncy'oona;il
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