
SH.~... RIF 1·' : County Court can not change sheriff 1 ~ fees for 
boarding prisoners after January 1 , especially 
after the expiration of the November term. 

I -
~ . 

January 17, 1935 

Honorable 011 !toger s 
Shor,ff of Jaeper County 
Carthage , iesour1 

Dear Sir: 

Tl is will aekno ledge r eceipt of your letter 
dated Januory 9 , 1935 , requestin an opini on , which 
r eads as follows : 

rt hen I 1ms elected Shor ff of J anper 
County for my econd te~ 1n the Nov­
ember e l ection, 1 932 , the County Court 
of our county e onsiatod of Harve Dixon , 
?residing judge , and J . r . ~rk and O. P . ~ . 
tiley , / ssociat e judgeo , and they were 

a l l throe qepubl1can • r . r k and • 
Wiley both mnde the race the same time 
I d i d , in the l1ov mbor election ,1932 , 
and I wa~ elected and they were both de­
feat ed . 'Iho~c throe .T'\1;dge wore a ll 
sore because I de.feated the .lr candidate 
for ~ heriff and because t hey had boen 
defeat ed , and at the aa Novecber term 
of Circuit ~ourt t hese three judPes sot 
my board bill for boar~ing prisoners f or 
the next year at 40¢ oor day. They had 
been payin~ t heir ~euublican Sheriff 
various prices t or each ~ ar from 55¢ 
to 75i per day . I tr1 d to r ea on w1 th 
them and they lnughed at and told me 
they had the power to m ke it 25i per day . 
I was afrMid t o say any more , atraid they 
might d o just that . 

The f irst of January, 193' • our new County 
Court took office , Harve ~1xon , hol dover 
p residing Judge . and Jw.l;e Geo . J augharty 
and J udge ToM h ol pt , ~.s sociate Judgo a . 
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~hey saw t he advantage the old court 
had taken or me through prejudice , 
and they rescinded the order on the 
3rd day of February , 1933 , and made 
the board bill at sot per day . Judge 
Dixon s1 gned the warran ta r or boarding 
prisoners f or January, 1 ebruary and 
arch, 1933. Then he retueed to sign 

any more . Along 1n December , 19~, the 
County Court call ed me down , and the7 
agreed to compromise by pa7ing me the 
first six months at 50¢ and the last six mont~ 
at 401 , a~ they made an order to that ef• 
fect . I am sending you a copy of tbe order. 

t p to thi s t~e the State had just been pay­
ing me 40¢ per day for board1n~ state pris• 
onere . So after the County Court made the 
new order I made ou t supplemBntal coat bill s 
for lOt per day on all of the state pris-
oners on which I had 50¢ coming for the 
months of January , February , Atarch, April, 

ay and June • 1933, and had t hem signed up 
by our t wo Ci rcui t Judges , 1l bur J . Owen 
and R. H. Dav1s , and by our prosecuting 
attorney , Ray ~ . atson, and certified to 
by Geo. ~. Masters , C1rcu i t Clerk on 
October 13th , 1934 , and sent them to the 
Auditor's off ice at Jefferson Cit7. 

~. r1on Spicer, Crtm1nal Cost clerk 
in the state audi tor ' s off ice has been 
holding up these bills . I had an inter­
view with Ur. Spicer along the lat ter 
part of Oece~ber , and he asked me if I 
wouldn't write to you in ret'erence to 
theso suppl emental bills. 

It doesn ' t amount te very much. the 
difference tor the fi~st six months ot 
1933, just v208. 40, but I told him I 
would write to you and explain the 
facta just as they are. 

The County Court paid mo just as the 
order will show, 50¢ tor the first six 
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months of 1933 and 40¢ for t he last 
six months, and I think tho State 
i e entit led to pay the same . 

Would like f or you to write me and give 
me your opinion on this matter . " 

You state 1n your lett er t bat the countJ c ourt, 
at the November te~ , 1932 , f ixed your fee tor boarding 
pr i soners at forty cents a day tor each prisoner t or the 
next year . .e assume t or t he purposes of thia opinion 
tha t t he county c ourt made a valid order of record to 
that efteet. You state turther that the new c ounty court 
on t he 3rd day or February • 1933, resc i nded t he order made 
at the liovember term and .f"ixed the fee at f ifty conta per 
day f or e~ch pri soner . The certif ied COPf of the order 
of the count y court inclosed by y ou shows that on t he 13th 
day or December, 1933• they attempted t o make a further 
order allowing you f i f t7 cents per day t or fUrnishing board 
to each prisoner f or tne months or Apri l, Yay and June,l933• 
you having already rec ived th1s amount f or t he months of 
January, February and reb, and tortJ c ents a day for 
boarding each prisoner f or the months of July, August • 
Septoaber, October and Movelllber • 1933. UDder the provi-
sions of Section 12115 rleviaod Statutes iasouri 1929, th~ 
state is to pay the t oea for board1n~ the prisoners, when, 
under the law, the costa of the case tall on the atate . 
~e understand your questi on t o be,whether or not you are 
entitled to receive f rom the state f i f t y cents a day ror 
boarding each priaoner.by virtue or either the order of t he 
county court of i ebruary 3, 1933, or December 13 , 1933 
increasing , or attelDPting to increase, your tees tor 
boarding pri sone rs trom forty cents a day f or boarding 
prisoner s t o f ifty eente per da7 . .e trust you appre-
ciate the tact that 1n ~iv1ng an opinion we must be guided 
strictly by the law and we can not be ~overned eithe r by 
t he juatiee or injustice of i ts application. 

Section 11794 hevised Statutes l s aour1 1929, 
r e ade ae followec 

"Hereat'te r sheriffs ~ marshals and ot her 
off i cers s hall be allowed tor fur n i shing 
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each prisoner with board,for each day , such 
sum,not exceedin~ seventy-f ivo cents, as 
ma7 be fixed by the county court or each 
c ounty and by the muni cipal as8embl y of an7 
city not in a county in this state ; Provided , 
that no sheriff shall contract f or t he fur­
nishing of such board for a price lese than 
that fixed by the county court." 

~ectlon 11795 Hevisod Statutes 1\issouri 1929 , provides: 

.. I t shall be the duty o .t' the county courts of 
each county in this state at the November t erm 
thereof 1n each year t o make an orde r of r ecord 
fixing the fee for furnishing oaeh prisoner 
wi th board tor each day for one year c~enetng 
on the first day of Januar, next thereafter, 
and it shall be t he du ty of the clerk of the 
county court to certify to the clerk of the cir-
cuit court of s uch county a copy of s uch order , 
and the same &hall be fi led in the off ice of 
the clerk of the circuit court tor t he use of 
t he said clerk and t he judge and prosecuting 
a t torney in making and certifying fee bills . " 

In the ease of Mead v . 3aspor County 305 ~o . 1 . c . 
476 , tho county court of Jasper County at the November term, 
1022 , on December 1 , 1922 , made an order allowing the 
sheriff oeventy- f1ve cents per day £ or boardin · each pris­
onor for the term of one year. commencing on January 1 , 1923 
and ending December 31 , 1923 . During the same ter m of 
court, .on J anuary 16 , 1923 , the court made an order r e s ­
cinding the order of December 1 , 1922 and made a new order 
which allowed s ixty- five cents a day per prisone r for board . 
In the abovo case , 1 . c . pages 482 , 483 , 48 4 , •as , 486 , and 
4b8 , the court ea1d: 

"Tho sole' ::tuest1on f or determinat ion 
ls whether respondent 1o ontitled to 
be pai d seventy- f i ve cent a day tor 
t h3 board of each ~risoner , as pro­
vided in the order ot December 1 , 19 22, 
or 1a .ent1tled to be paid only sixty­
f i ve cents a day on such account , aa 
provided by the order of JanuQr7 16 ,1923. 
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It is agreed that the account bas been 
paid 1n r~ll , if the c ounty court bad 
t he power to make and enforce the or-
der of January 16 , 1. .. 23 . The soluti on 
t herefore reats tn the determinati on of 
t he power o! the eountJ court on January 
16 , 1923 , t o aet a s ide the order of 
December 1 ,1922, and make a new or der 
at the s l xt7- five- oent r ate . If it had 
such power , t he judgmont of the circui t 
court should be reTeraed . If it did 
not have such power , tho jud .ment shoul d 
be a£1irmed. " 

"It ie appar ent thnt Section 11003 (now 
Sec . 11795 H. s. o . l 929) eontomplatoa that 
the county court ehall f i x the compensa­
t ion for the ensuin~ year during ita Nov• 
ember term and prior to January first . The 
use of the word ' thereafter • demonstrates 
t Lat the order hall be ~e prior to 
Januacy first . Therefor e , the order of 
December 1,1922 , was t1oely and authorita~ 
t i vely made and the only question is whethor 
t he county court had the power to set that 
order nalde and t o mako n new and different 
order afte6 January fi r e t, but at the 
same term of court . 

~ppellant contends that the c ount y c ourt 
i s a court o! rec ord. and that ita orders 
are 1n the b r east of the court during 
the t erm nt wl ich such orders are ~de 
and that it may aet aside such orders at 
any tl me during. the term. and make such 
orders in lieu thereof as it shall deem 
proper and necessary and that it had 
such P.ower over the order of December 1 , 
1Q22e I 

•Assuming that the foregoi ng proposition 
is true generally , we are satisfied that 
such general rule has no application here . 
The power which the county court has t o 
fix t he fees ot the ahertrr tor boarding 
prisoners ie derived tram the statute,wh1ch 
providee that such power shall be exercised 
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in a certn1n manner ( by order of 
r ocord,a copy or which shall be f i led 
with the circuit cler k) and at a de­
finite ti~ (at the ~ovember t erm and 
pr ior to t he rtrat day of January) . 
The power or the cot nty court to set 
aside i t s order in the promises at a 
lat er day 1n the November term and 
prior to Januar, first i s not t efore 
us and we need not consider the case 
f rom that angl e . The county court 
attempted to set aside the order 
ot 0occ~ber 1 . 1922 , aft er January first . 
fhe pr ecise question aeoms never to 
have been before t he appel l ate courts 
of the State . " 

"The county court . haYing made a val id 
order Whi ch a s wit in 1ts power and 
duty t o me.ke at the Novomber t erm and 
beforo January fi r st , exhauoted i ts 
power 1n respect thereto for that 
year and c oul d not set same aside after 
January f irst , particul a rly 1! rights 
beca r:!e fixed thereby' b7 the eneu1ng 
year . " 

"xhe general r ul e is 1 1d down 1n 15 
Corpus Juria , page 470 , wbere it is aaid: 

1 here a county board or c ourt exercises 
func tions which are administrative or 
ministerial 1n t heir nature and whiCh 
pertain to the ordinary county business, 
and the exercise of such functione i a 
not restricted ae to time and ~or, 
it may modi fy or repeal its act ion;but 
in no event has s t...ch court or boa rd 
the power to set aside or to modify a 
jud i c ial decision or other made by it 
after rights have lawfully been ac~uired 
thereunder, unless authorized so t o do 
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by express statutory Provision •••• 
• • • The sam& is the case attor an 
appeal has been allow~d , or where 
some special statutory power is ~­
cisod, the time and ~de or tEi exercise 
thereor""boiii'Prescr'lbi<r tj ititute . 
·•hero the previous action of th8 board 
ie in the nature or a contract which 
has been accepted by tho other party , 
or on t ho faith of wn1ch the latter 
has acted , it cannot be resc l ndod by the 
boar d withou t tho con ent of the other 
party . Converse ly, where the pro,os1t1on 
has not been accepted or act&d on by the 
other oarty , hu ,oard may restrict or 
rescind it~ ction. ln tho absence of 
express statutorx authority; ~ county-­
board cannot review or reverse the act 
of o. prior board pel~fOI·med w Ithliltne 
&cope .21. author•! tx: conterrod B.l law. A 
county boir'd or court ma7 , however ,at 
tho term or eesaion t which an order 1s 
made , r e ise or reoc1nd it , provided this 
is done betore any r 1 hta accrue thereunder , 
~ ord1nar 11I they ~ .lli!. power !g ~ 
such ill su bseguent .lQ. .ID:!£h ~ .2£ seaaionl '! " .. . 

"The same rul e or la which protects t~ 
ahsriff f rom having his foes for bo rding 
pr1sonors cut after January first pro t e cts 
the county rrom having such fees r aised 
after J anuary first by a new county court 
which might be lncllned to favor the sheriff . 

The eases cited by appellant go to the power 
or eour•s of r ecord generally to set aside 
their orders made at the same ter.m of court. 
None o t them touch the que at ion of the p011rer 
of the county court , artor the time f ixed b y 
statute has passed ~ to set aside an order, 
r equirod by the statu te to be ~de within 
datos explicit ly t1xod. 

We have concluded that the jud ent bolo 
was ~or th& right party and it is accord• 
1ngl y affirmed." 
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In your letter you state that the new eourt , on the 
3rd day of February , made an order ehangin~ the fees allowed 
you for boarding prisoners from forty cen t s per prisoner per 
day to fifty cents . We assume therefor e that this order 
was made at the regul ar February term. I f a new court has 
no power at the same term of eourt,after January let , t o 
r escind an order fixing the fees to be allowed a sheriff 
for boarding pris oners , as t he ease of Mead v . Jasper County , 
supr a , seems _to hold , certainly a new court would have no such 
power at a l ater date after the expiration of the November term. 

We are not unmindful of the case of Mead v . Jasper 
County 18 s . n, f2nd} 464 , which hol ds that an order of the 
county court made on the lb~day of January, 1924 , fixing the 
fees to be allowed the sheriff for boarding prisoners , was 
valid . But in that case no order of the county court prior 
to January 1 , fixin ~ the fees of the sheriff for boarding 
prisoners had been made . The court , in the case last cited , 
at page 466 , makee this distinction between the two eases. 

"Plaintiff relies for reversal chiefly upon 
Mead v . Jasper County , 305 Mo .476 , 266 S . •• . 
46?, That was an action by this plaintiff 
against the same defendant for balanee due 
for boarding prisoners for the year 1923 , 
in which pl aintiff pr evailed . But the facts 
were essentiall y different . Briefly , the coun­
ty court had made the order o f December 1 , 
1922 , hereinabove referred to , fixing the 
sheriff's compensation for boarding pri soners 
fo r the year from January 1 , 1923 , to and in­
cluding December 31 , 1923 , at 75 cents per 
day per pr isoner . It was conceded that 
t he order was timely made and valid . At 
the same term but on January 16 ,1923, the 
newly elected county court , whose members 
had taken office on January l , made and en­
tered an order of record setting aside the 
order of December l,l922 , and fixing the 
sheriff ' s compensation at 65 cents per day 
per prisoner . This court affirmed plaintiff ' s 
judgment f or the l a lance due him accord-
ing to t he order made December l , l922 ,not 
on the theor y ~hat the c ounty court had lost 
jurisdiction by failure to act prior to Janu­
ary 1 , which was not in the ease and was 
not considered, but on the theory that that 
body had acted and had made a valid order 
and had thereby exhausted its juri sdiction for 
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that year and could not thereafter 
sot aside the order, particularly 
it ri -hts bad becomo f ixed thereby 
f or t he ensuing yoar. 

1e are theretoro ot the opinion that the orders 
of the county court under date of J<·ebruary 3 , 1933 and 
Oooember 13 , 1933 , at tempting to change the tees of the 
sheritt tor board1nc prisoner s , were invalid, and 1t ie 
our f urther op1D10D t hat you are only entitled to collect 
from the stat o t or boarding prisoner• forty cents a day 
tor each prisone r ·, as fixed by the ord.or ot the county 
court at the November term, 1982 . 

Respectfully sub~itted , 

OLLIV l::.H 'N . NOL ... N 
Assistant l.ttorney General. 

APPROVED: 

J ~'f : LC 


