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SH»RIFL:-bounty Court can not change sheriff's fees for
boarding prisoners after January 1, especlally
after the expiration of the November temm.,

FILED |

January 17, 1935 /

Honorable 011 Hogers /'
Shepriff of Jasper County
Carthage ,siissouri

Dear Sir:

This will acknowledge receipt of your letter
dated Jenuvary 9, 1935, requesting an opinion, which
roads as follows:

"#hen I was elected tfheriff of Jasper
County for my second term in the Nove
ember election, 1932, the County Court
of our county consisted of Harve Dixon,
presiding judge, and J, T, burk and 0,P. K,
#lley, Associate judges, and they were
all three Republieans, ‘r, Burk and &Kr.
W1ley both made the race the same time

I d1d, in the November election,1932,
and I wars elected and they were both de-
feated, Theae three Judges were all
sore because I defeated thelr candidate
for Sheriff and because they had been
defeated, and at the same November term
of Cireuit Court these three judges set
my board bill for boarding prisoners for
the next year at 40¢ per day. They had
been paying their Republicen Sheriff
various prices for each year from 55¢

to 75¢ per day. I tried to reason with
them and they laughed at me and told me
they had the power to meke 1t 25¢ per day.
I was afraid to say any more,afraid they
might do just that,

The first of Jamary, 19335, our new County
Court took office, Harve Dixon, holdover
presiding Judge, and Judge Geo.Deugherty
end Judge Tom rhelps, Assoclate Judges.
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They saw the advantage the old court

had taken of me through prejudice,

and they rescilnded the order on the

3rd day of February, 1933, snd made

the board bill at 50¢ per day. Judge

Dixon signed the warrants for boarding
prisoners for January, lfebruary and

darch, 1933, Then he refused to sign

any more. Along in December, 1933,the

County Court called me down, and they
agreed ‘o compromise by paying me the

first =1x months at 50¢ and the last six months
at 40/, and they made an order to that ef=-
fect, I am sending you a copy of the order.

Up to this time the State had just been pay=-
ing me 40¢ per day for boardin: state pris-
oners, So after the County Court made the
new order I made out supplemental cost bills
for 10¢ per day on all of the state prise
oners on which I had 50¢ coming for the
monthes of January, February, March, April,
day and June, 1933, and had them signed up
by our two Cirecult Judges, #ilbur J,Owen
and R.,H.,Davis, and by our presecuting
attorney,Ray ..Watson, and certified to

by Geo. =. Masters, Cireuit Clerk omn

October 13th, 1934, and sent them to the
Auditor's office at Jefferson City.

dr, Marion Spicer, Criminsl Coat eclerk
in the state auditor's office has been
holding up these bills, I had an inter-
view with ir, Spicer along the latter
part of December, and he asked me 1f I
wouldn't write to you in reference to
these supplementel bills,

It doesn't amount to very mach, the
difference for the first six months of
1933, just $208.40, but I told him I
would write to you and explain the
facts just as they are,

The County Court pald me just as the
order willl show, 50¢ for the first six
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monthe of 1633 and 40 for the last
six months, and I think the State
is entitled to pay the same.

#ould like for you to write me and give
me your opinion on this matter,"

You state in your letter that the county court,
at the November term, 1932, fixed your fee for boarding
prisoners at forty cents & day for each prisoner for the
next year. We assume for the purposes of this opinion
that the county court made a valid order of record to
that effect. You state further that the new county court
on the 35rd day of February, 1933, rescinded the order made
at the November term and fixed the fee at fifty cents per
dey for each prisoner. The certified copy of the order
of the county court inclosed by you shows that on the 13th
day of December, 1933, they attempted to make a further
order allowing you fifty cents per day for furnishin: board -
to each prisoner for the months of April, May and June,1933,
you having already reccived this amount for the months of
Jamuary, February and March, and forty cents a day for
boarding each prisoner for the months of July, August,
September, October and November, 1933, Under the provi-
sions of Seetion 12115 Hevised Statutes Missouri 1929, tho
state 1z to pay the fees for boardins the prisoners, when,
under the law, the costs of the case lall on the state,

We understand your question to be,whether or not you are
entitled to receive from the state fifty cents a day for
boarding each prisoner,by virtue of either the order of the
county court of February 3, 1933, or December 13, 1933
increasing, or attempting to inecrease, your fees for
boarding prisoners from forty cemnts a day for boarding
prisoners to fifty cents per day. e trust you appre-
clate the fact that in giving an opinion we must be guided
strictly by the law and we can not be governed either by
the justice or Injustice of its application.

Section 11794 Hevised Statutes Wissouri 1629,
reads ar followss

"Hereafter sheriffs, marshales and other
of ficers shall be allowed for furnishing
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each prisoner with board,for each day,such
sum,not exceeding seventy-five cents, as

may be fixed by the county court of each
county and by the municipal assembly of any
city not in a county in thies state; Provided,
that no sheriff shall contract for the fure
nieshing of such board for a price less than
that fixed by the county court."

fectlion 11795 Hevised Statutes ilssouri 1929, provides:

"It shall be the duty of the county couwrts of
each county in this state at the November term

thereof in each year to make an order of record

fixing the fee for furnishing each prisonsr

with board for each day for one year commencing

on the first day of January next thereafter,
and 1t shall be the duty of the clerk of the

county court to certify to the clerk of the cir-
cult court of such county a copy of suech order,

end the same shall be filed in the office of
the clerk of the circult court for the use of
the =aid elerk and the judge and prosecuting
attorney in making and certifying fee bills."

In the case of lMead v, Jasper County 305 io. l. c.
476, the county court of Jasper County at the November term,

1922, on December 1, 1922, made an order allowing the

sheriff seventyefive cents per day for boarding each prise
oner for the term of one year, commencing on Jamuary 1, 1923

and ending December 31, 1923, During the same term of
court, on January 16, 1923, the court made an order roese

¢inding the order of December 1, 19228 and made a new order
which allowed sixty-five cents a day per prisoner for board,
In the above case, 1, ¢, pages 482, 483, 484, 485, 486, and

488, the court =aid:

"IThe sole gzuestion for determination

1s whether respondent i1s entitled to

be paild seventy~five cents a day for

thes board of each prisoner, as pro-
vided In ths order of December 1, 1922,
or is entitled to be pald only sixty-
five cents a day on such account, as
provided by the order of January 16,1923,
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It 18 agreed that the account has been
paid in full, if the county court had
the power to make and enforce the ore
der of January 16,1923, The solution
therefore rests in the determination of
the power of the county court on January
16, 1923, to set aside the order of
Decomber 11,1922, and make a new order
at the sixty-fiveecent rate., If 1t had
such power, the judgment of the circuit
court should be reversed. If 1t did

not have such power, the jud ment should
be affirmed,”

"It 1s spparent that Section 11003 (now
See.11795 H.5,40,1929) contemplates that
the county court shall fix the compensa-
tion for the ensuin: year during its Nove
ember term and prior to January first. The
use of the word 'thereafter'! demonstrates
that the order shall be made prior te
Janmuary first, Therefore, the order of
December 1,1922, war timely and authoritaw
tively made and the only question is whether
the county court had the power to set that
order aside and to make a new and different
order after January first, but at the

same term of court.

Appellant contends that the county court
is & court of record and that its orders
are in the breast of the court during
the term at wiich =uch orders are made
and that 1t may set aside such orders at
any time during the term and make such
orders in lieu thereof as it shall deem
proper and necessary and that it had
such powsr over the order of December 1,
1922,

"issuming that the foregoing proposition

is true generally, we are satisfied that
such generel rule has no application here,
The power which the county court has to

fix the fees of the sheriff for boarding
prisoners is derived from the statute,which
provides that such power shall be exercised
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in a certain manner (by order of
record,a copy of which shall be filed
with the circult clerk) and at a de=-
finite time (at the November term and
prior to the first dey of January).
The power of the county ecourt to set
asgide 1ts order in the premises et a
later day in the November term and
prior to Jamuary firet 1is not Lefore
ue and we need not consider the case
from that angle. The county court
attempted to set aside the order

of December 1, 1922, alter January firat,
The precise gquestion seems never to
have been before the appellate courts
of the State,"

"The county court, having mede a valid
order whici: was within 1ts power and
duty to make at the November term and
before Janmuary first,exhausted its
power in respect thereto for that

year and could not set same aside after
January first,particularly 1f rights
became fixed thereby by ensuing
yolr.'

"The general rule is laid down in 15
Corpus Juris,page 470, where 1t 1s aald:

'Vhere a county board or court exerclses
funetlons which are administrative or
ministerial in their nature and which
pertain to the ordinery county business,
and the exercise of such functions is
not restricted as to time and manner,

1t may modify or repeal 1ts actionjzbut
in no event has such court or board

the power to set aside or to modify a
judicial decislon or other made by 1t
after rights have lawfully been acquired
thereunder, unless authorized so to do
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by express statutory provision., . . «
e o« o« I'he same 1s the case after an
aspeal has been allowed, or where
some special statuto ower 1s exer-
clsed, the time and mode of exoerclise
thereof being Eroaorzggi Dy statute

ere previoua action of oard
e in the nature of a contract which
has been accoepted by the other party,
or on the faith of which the latter
haes acted, 1t cannot be rescinded by the
board without the consent of the other
party. Conversely, where the proposition
has not been acecepted or acted on by the
other party, the Loard may restrict or
rescind 1ts actlon. 1n the absence of
express statutory authority, & county

act

annot review revers
of & ﬁ%TEF”BanH erfor w ‘the
8CO ol authority conferr by law, A

county board or court may o Howevor,nt

the term or session at which an order i@

=made, revise or rescind 1t, provided this

is done before nny rishts accrue thereunder,
but ordinaril have no power teo

such act sub?%huoﬁ% to such guch E or l?%iigghmmn

"The same rule of law which protects the
sheriff from having his fees for boarding
prisoners cut after Janmuery first protects
the county from having such fees ralsed
after January first by a new county court
which might be inclined to favor the sheriff,

The cases cited by appellant co to the power
of courss of record generally to set asilde
their orders made at the same term of court,
None of them touch the guestion of the power
of the county court, after the time fixed by
statute has passed, to set aside an order,
required by the statute to Le made within
dates explicitly fixed.

e have concluded that the judgment below
was for the right party and 1t is accord=-
ingly affirmed.”
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In your letter you state that the new court,on the
3rd day of February, made an order changing the fees allowed
you for boarding prisoners from forty cents per prisoner per
day to fifty cents. We assume therefore that this order
was made at the regular February term. If a new court has
no power at the same term of court,after January 1lst, to
rescind an order fixing the fees to be allowed a sheriff
for boarding prisoners, as the case of Mead v, Jasper County,
supra, seeme to hold, certalinly a new court would have no such
power at a later date after the expiration of the November term.

We are not unmindful of the case of Mead v, Jasper
County 18 S, W, (2nd) 464, which holds that an order of the
county court made on the lbt*day of January, 1924, fixing the
fees to be allowed the sheriff for boarding prisoners, was
valid, But in that case no order of the county court prior
to Jamuary 1, fixin:; the fees of the sheriff for boarding
prisoners had been made, The court, in the case last cited,
at page 466, makeg thls distinction between the two cases,

"Plaintiff relies for reversal chiefly upon
Mead v, Jasper County,3056 Mo.476,266 S,¥%,
467. That was an action by this plaintiff
against the same defendant for balance due
for boarding prisoners for the year 1923,

in which plaintiff prevailed, But the facts
were essentially different, Briefly, the coun=-
ty court had made the order of December 1,
1622, hereinabove referred to, fixing the
sheriff's compensation for boarding prisoners
for the year from Janmuary 1, 1923, to and ine
cluding December 31, 1923, at 75 cents per
day per prisoner. It was conceded that

the order was timely made and valid, At

the same term but on January 16,1923, the
newly elected county court, whose members
had taken office on January l,made and en=
tered an order of record setting aside the
order of December 1,1922,and fixing the
sheriff{'s compensation at 65 cents per day
per prisoner, This court affirmed plaintiff's
udgment for the balance due him accord=-

ng to the order made December 1,1922,not

on the theory that the ecounty court had lost
Jurisdiction by fallure to act prior to Janu-
ary 1, which was not in the case and was

not considered, but on the theory that that
body had acted and had made a valid order
and had thereby exhausted its jurisdiction for
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that year and could not thereafter
set aside the order, particularly
if rigshts had become fixed thereby
for the ensulng year,

We are therefore of the opinion that the orders
of the county court under date of February 3, 1933 and
December 13, 1933, attempting to change the fees of the
sheriff for boarding prisoners, were invalid, and 1t is
our further opinion that you are only entitled to collect
from the state for boarding prisoners forty cents a day
for each prisoner, as fixed by the order of the county
court st the November term, 1982,

Respectfully submitted,

OLLIVER W. NOLLN
Asslistant .sttorney General.

APFROVED:

ROY HeKITTRICK
Attorney General.
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