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COUN'IYCOURT--SHERIFFS: In Cuunties of less than '751 000 - · 
inhabi+~nts, County Judges are en- -
titled to $5. 00 per day whEn necessaP­
ily engaged in holding Court . There 
is no statutory or common law duty in 
Missouri for a sheriff to open Court, 
but hi s duty is to attend Court . 

October 16~ 1935 ~ 

FILED r 
Honorable C.. W •. Piper 
Clerk of the County Court 
Saline CountJ 
Marshall, Missouri 

Dear Sir: 

We acknowledge your request for an opinion dated 
Sept ember 21,, 1935•. which reads as follows: 

'twe are wishing to haV~e your opinion 
in regard to duties of the Sheriff 
of the several Counti~s of Missouri •. 

~.1 . Is it compulsory for the Sher­
lff to open the County Court each 
day that the County Court meets for 
that body to be 1n an official session, 
or is it onl y necessary for the Sher­
iff to open the County Court four (4) 
times a year, the beginning of each 
term of Court? 

"2 . If the County Co~rt goes as a 
bod'y into the Country to view roads 
and bridges, is it nedessary for the 
Sheriff to open the County Court in 
order for the Count,. Oourt to re­
ceive their pay f or that day when no 
work of record has been transacted, 
or is it only necessa~ f or the Clerk 
to make ·an entry on the County Court 
record to tbat effect? 

"We are very anxious f'or your opin­
ion on this matter, and would be 
very gratef'ul f'or an early reply. " 

d 

It is the mandatory statutory duty of the sheriff 
to aet in attendance upon the County Court at every term. 
Section 11518 R. s. Mo. 1929, pnovides in part: 
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"* * * *he shall attend upon all 
courts of record at every t cr~* * 
* ~. " 

Aga i n in ~action 18 70 h . s . Mo . 1929 , the Legis-
lature provided: 

"The several sheriffs shall attend 
each court held in their countie~, 
except where it shall otherw ise be 
directed by law; and it shall be the 
duty of the officer attending any 
court to furni sh stationery, fuel, 
and other t h ings necessary for the 
use of the court whenever ordered 
by the c ourt." 

County Judges are consti tution officers wi th con­
stitutional dut ies t o perform, and Article VI, Section 
36, Missouri Const itut ion provides : 

"In each county there shall be a 
county court, which shall be a 
court of record. and shiil~ve 
jurisdiCtion to transact all county 
and sueh other business as may be 
prescribed b~ law. Tbe court shall 
cons ist of one or more judges, not 
exceeding three, of whom the probate 
judge may be one, as may be p rovided 
by law. " 

Section 20?7 R. s. Mo . 1 -29 provides: 

"The said court shall~ when not 
otherwise p rovided by law, have 
power to award proees$ and t o cause 
t o come before them all an d ever r 
person whom they may 4eem it necessary 
toe xami ne , whether parties or witnesses, 
and may examine every person on oath 
or affirmation, touch!Dg anl matter 
i n controversr before them. 

The Legislature has provided f or the t eras of t he 
County in Section 208S R. s. Mo . 1929 , which reads: 

"Four terms or the countr court 
shall be hel d in each count)" an-



• 

Ron. c. w. Piper October 16, 1935. 

nually, at tho place of holding 
courts therein, commencing on the 
f irst J.!ondays in Februa17, Ma~, 
August and November. The count7 
courts may alter the times f or hold­
ing their st ated terms, giving notice 
thereof in such a manner as to the• 
shall seem expedient: Provided~ that 
in counties now contaiping or t at 
may her eaf t er contain seventy-f ive 
thousand or more inhabitants, and 
where county courts are now or maJ 
her eafter be hel d at more plt eea than 
one and at other places than the 
county s eat, the tel"'DS of said court 
shall be held monthly and alternately 
at the county s eat and such other 
places as may be provided f or t he 
hold ing of such court, and each 
monthly term shall commence on the 
first Monda y of each month. • 

Secti on 2091 R. &. ~. 1929 provides the statutorr 
method whereby a County Court can do County business and 
r eads: 

"A majority of t he judges of the 
county court shall constitute a 
quorUJil to do busi ness: a s ingle 
member may ad journ f r om day t o day, 
and r equire the attendance of those 
absent, and when but two judges are 
sitt i ng and they shall disagree in 
a.zq matter submitter to them, the 
dec i sion of the presiding judge at 
t he time being, to be designated b~ 
t he clerk m· such court, shall stand 
as the judgment of the court . • 

In t he case of Gammon v. L~fayette County, 76 Mo . 
675- 1 . e . 676, the Supreme Court said: 

•The right of a public of ficer to 
f ees i s derived from the statute. 
He i s entitled to no f ees for ser­
vices he may perform, as such of­
ficer , unle ss the statute g ives it . 
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\!hen the statute fails to provide a 
fee fdr service he is required to 
pertor• as a public officer, he has 
no cla im upon thB State for compen­
sation for such 8ervice . " 

Count~ Judges in Saline Count~ receive their com-
pe nsation as provided tor Counties under 75, 000 popula­
tion, and Section 2099 R. s. Mo . 1929 , as amended in the 
Laws of 1931, n~ge 191, read in part: 

•* ~ 4 4 In all counties of this 
state now or hereaf ter having lese 
thaD seventJ- five thousand inhabit­
ants, the judges of the count~ 
court shall receive for their ser­
vices the 8um of five dollars per 
da~ f or eadh da7 necessarily en­
gager in holding court . In addition 
to the salaries herein authorized 
to be paid to judges of th~ count7 
court in counties having seventJ­
five thou8and inbabitants or more. 
and in addition to the per diea 
herein authorised to be paid to the 
judc es of the countJ court in cojnt­
iea having ~ sa than eeventJ- five 
thousand 1nhabitmts, said judges 
shall r eceive five cents per mile 
f or each mile necessaril7 traveled ' 
in going to and r eturning from the 
place of holding count7 court, pro­
videi that such mileage shall be 
charged onl~ once f or each regular 
term. • 

15 Corous Juris, page 881, Section 231, naragraph 
2, provides& 

·~ere the time of beginning but 
not of ending a term ia fixei , tbe 
term, when it has been dul7 begun, 
will continue, and maJ for all gen­
eral purnoeea be considered as in 
session, until it baa been determined 
b7 some aff irmative judicial act. 
such &8 an adjov~ent sine die, or 
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unt i l the next term; and after the 
term of a court haa .been opened, the 
ques tions how long it shall remain 
open, t o what day i t shall be ad­
j ourned, and whether and how often 
it s hall r emain open tor incidental 
bus iness af ter the regular business 
of tho term has been concluded are 
matters which~est in the discretion 
of the judge, the general rule being 
t hat the t erm should or may be con­
tinued until all the business before 
the court is disposed of . " 

In the ease of Lewia v. Hoboken 42 H. J . L. 377, 
that Court said a t 1 . c . 37~1 

•The relator 's theory ia tba t the 
court is always open, and that there 
is each day a constructive sitting 
of the court, at its usual meeting 
place, whore he may attend, and for 
each day of such a ttendance, claim 
pay. 

~The defendant thought that he shoul d 
be paid only when be was serving the 
cour t at an actual session . 

~Thia latter view s eema t o me to be 
t he correct one, and to be r ested 
upon the only interpretation llh ich 
the words us e~ in the • et will admit 
ot . ' Attendance uuon the sittings 
!2!_ ~ eoutj; , ' is the condition ot 
pa;rment . 

"A court i s defined b1 Bacon (Lac . 
Abr ., tit . •Court , ' A, ) to be ' an 
incorporeal poli tical being, which 
requires for ita existence the pre­
sence of ita Judges, or a competent 
number of the.. and a 4lerk or pro­
thonotarJ, at or during which. and 
at a pl ace where it i a , by law, 
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author ized to be held, and tbe per­
formance of some public act indicative 
of the design to perfo~ the functions 
of a court . • " 

CONCLUSION. 
-~ ... ----

As per the Missouri Constitution, the Count7 Courta 
of the several Counties in Missouri are Courts of Record 
"with jurisdiction to transact all County business as .. , 
be prescribei by law. " According to Section 2077, supra, 
they ~ve power to award process touching anJ matter in 
controversy before thea. According to Sections 11518 
and 1870, supra, it is the sheriff's duty to attend tbe 
County Court at everJ term, and tG attend all process is­
sued out of the CoUnty Court, except where tbe attention 
of process is directed otherwise by the Legis lature. The 
Legislature baa provided fees ineidental to the perform­
ance of certain duties in the office of sheri~f. includ­
ing fees for attending the CountJ Court and feea for the 
attention of orocess issued out or the County Court, but 
in our search we find no Statute specifically directing 
the sheriff at any ttae to •open Court", nor 1s there a 
atatutorJ fee allowed for "opening Court." Is it to be 
said that because the Legislature aatd that he must at­
tend each term of the County Cou~t, and that he must at­
tend all process issued out of the County Court, it is 
neceasarily implied f"rom this statutoey dut7 that he baa 
the implied duty to "open Court?" e think not . Where 
the sheriff opens the County Court, aa is practiced in 
many courts in Missouri, he does so either under the rule 
of the Court or by sufferance of the Court . The common 
law and Statute• of Missouri are s ilent on the matter of 
a sheriff opening the county Court . 

Once the stabutory term is 1n session it continues 
in session at the discretion of the Court until all bus­
iness before the Court 18 disoosed ot . It is common 
knowledge that a term of Court may in fact constat of 
aany days, but by l egal fiction it is deeaed to constat 
of but one day. the daJ upon which it is first held, with 
the sheriff in formal att endance. Once Court is in 
eeseion, at no place in the law is a sheriff empowered 



Bon. c. w. Piper - 7- October 16, 1935. 

to assume that the Count7 Court closes foom daJ t o da7 
with a new opening on each succeeding day . All succeed­
ing days of Court are in contemplation of the law onl7 
a part and continuance of the first da7. 

The Count7 Judges are constitutional officers charged 
with administering the affairs of the County, and man7 
of their f unctions ·are other than judicial, and do not 
necessitate the presence of a sheriff . It becomes their 
duty to view roads and bridges When occasion demands . 
I t is their duty to see and know where Count7 mone7 is 
being spent, or expected to be spvnt . Hothing in the 
Statutes compel them to hold Court in the Court Bouse. 
The Statutes sJ7 that once the term of Court is legall7 
in session the majority of the judges sh&ll constitute 
a quorua to do County bus1noaa, as long as the term ia 
not deter.ined by some affirmative Judicial act or bJ 
operation of the law. 

e are of the opinion that during statutor7 term 
time, but not during judicial adjou.rnment, they can meet 
at an7 public place within the Oount7 where the occaaion, 
in their discretion, demands their presence, and a quoru. 
of said Court can then aDd there necessarilJ hold court 
and do business for the County, for which aervice the7 
are entitled to per diem compensation. The Sheriff need 
not be ph7sicall7 present after his attendance on tbe 
firat da7 of the term. During term time, if the Court 
needs him for aQJ official service, it is within their 
power to send for him• 

The Legislature has said that tho County Court of 
Saline County shall receive " s. oo for each da7 necessaril7 
engaged in holding Court", aDd it further ••18 that each 
term the7 "shall r eceive five ce~ts pe~ mil e f or each 
mile necessarily traveled in going and returning from the 
place of holding Court . • 

RespectfullJ submitted 

APPROVED& 11. ORR SAWYERS 
Assista~t Attorne7 General. 

JoHI w. !mfiAI, Jr. 
(Acting) Attorne7 General. 

WOS:B 


