ELECTIONS: Death of contestee in election contest abates the aotion; if vacancy
in office exists, the governor must issue writ of election to fill
such vacanaoy,

Jamary 18, 1935,

Henorable Ouy B, Park,
Governor of Missouri,
Jofferson City,
issouri,

Dear Govornor Parlks

lionorable lawrence Pressley, member of the Leglslature,
informs this department that you desire an opinion based substantially on
the following fMacts:

"At the lovember Oh.tim,mﬁ. w"' de 4. Ingtor=
day was declared elected to the office of lepresentative from Crawford
County, and certificate of election was duly issued to him. Jis opponent,
Dr. Joim H, iartyn, served notice of a contest; proceedings were regularly
instituted and the ocontest is now pending, On January 7, 1935, ir, lastere
day died. loes the death of Mr, Hasterday abate the action] Is it neces-
sary to hold a special electiomi” -

I.

fie shall first congider the quostion of the effect of
Mr, Basterday's death in so far as the election conteet is concorned.

Statutes relating to contestod elections, beginning with
Sece 10339 Re Se Moe 1929, to Sec. ml. 8¢ Missouri, 1929, inclusive,
do not contain any provision for the reviwal of the ocontest in the eovent of
the death of the contestor or contosteej now are we able to find any general
seotion in the statutes relating to abatement and reviwel which would apply
to the death of a contestee in an election contest.

The genoral sections relating to abatement and reviwal of
actions is Section 8991, R. 8. Mo, 1929, which is as followss

"o action shall abate by the death, mrriage or
cther disability of a party, if the cause of action
survive or continue, In case of the death, marriage
or othor disability of a party, the court, on or be=
fore the third term after the suggestion of such
deoath, mrriage or disability, may, on motion, order
the action to be continued by or againgt the represen~
tative or successor of such party in interest. ihen




fome Guy Be Park,  2e V1/3s.

the eause of sction does net survive, the aclion
ghall ante only as o the decensed partics, and
shall contizue as %o the survivors, i any, withe
cut & reviwl thereof,”

The general principle of law relating to the a'atemont of
actions by death iz found In I Cedey Pe 153

defendant before verdiot and judgnent, and thie is still
the law exocept in 80 for as the commwselaw rule hms bSeen
nodified by statute, And tho death of a purty had the
sane eoffect, with certain exceptions, whore there were

several plaintiffs or defendants,.”

I8 Ondedrpingd3Bgithe rolloving is supported by casesof
Santt va, Brown, shich will be gquoted by law, and "y the decisions of meny
ather states:
"unless othorwise provided Ly gtatute, & contested
cloction onse abates on the death of the contestee,

eoms Jurisdiotions it abates upom the death
Sut in othors it is not abated
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“Such is the only Juignent provided for by the law in

mdm
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precludes entering of the
in this sta as it precludes the
of the widow's dower estate after her
order we male, is that
e offico to s And dollt
parsphermalia of the office. of
t forbids such an erder or Judpnent, and
actiom 1s ane purely statutory and ss there is
provision for a different Juigment, tho
necesaitate amtea,
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"the views we have expressed find full support
oase of Hargett ve Parrish, 1M Ala, 515,
dargett contested the electlion o Farrish end was wWsuo=
cosafl below, He nppealed and pmding the eppeal fare
rish dled md the Govarnor appointod one Tall to succoad
Pargish ag sheriff, Jot!em was made %o revive the case
as againgt Hall, the gucosssor of Marrigsh, In that State
there was & statute providiag that the death of contestant
ghould not aimte the suit, but the statate mas silent as
‘0 the death of the contestee, Discussing the oase,
HoCLELLAN, J.p saids

5
g
i

]

® *ihe proceoding being purcly statutory, no pretense
that there could he such revivor or substitution at
cvmmon law bein: made, the order sought mist find state
utory suthorization, or 1t cannot be granted, The
statute providing for the contest iteelf provides that a
conteet does not ahate Yy the death of the contestant,
but contains no proviegien in respect of the death of the
contestoo.*"”

In view of the above deoisiong, that the proceedings of ocone
tegted ek ctions are puwrely statutory and that the statutes in no wise pryvide
that the cuntasst does not alaite by the death of elther of the parties, nor for
a revival, wo are of the opinion tat the sontert now is adated due to the
death of Mr, "asterday,

1i.

ve slall conglider the effact of the a'atement of the action
in the death of Mre "asterday from ! he standpoint of whether or not it creates
& wmeancy in tho office of Representative of Crawford County.

Seotion 11233 R, i, Yo, 1929, relatins to wacancies in the
General Asseubly, reads as follove:

12 any meuher elected to elther house of the general
agganbly shall resign in the mecess thereci', he shall ade
dross and bmansuil his resipgration, in writing, to the
governorg and vhon any such member shall resign during
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»
sion or otherwise, the presiding officer of
house in which sueh waow oy shall happen shall
immediately notily the governor thereof,"

o assume that Wre lasterday received his ceritifiocate of eleo=
tion, but never gualitied or tock his seat of

Legislature, lie Delieve the phreges "and

in
in
or "™eing declared, during any session of the general arsemdly, by death, expule
slon or otherwise"” are of sufficient scope to instant

eagse within the purview of the statute,
Artiole 4, Secvlion 14, is as follows:

"irit of election to rill such wmemncies as my coe

Section 11234 I, 5. loe 1929, 18 as followes

"/henever the governor shall roeceive any resignation
or notice of wvacnncy, or when ho shall be satisfied
of the death of any sember of either house, during
&ow,h“l,wﬂh&mﬁhly,hmuﬂt
of election to supply such wacancy,

CUBCLESI(H,

From the foregelng sectioma we are of the opinicn that a wacancy
oxiste in the office of lepresentative of Crewford County, and that the wacancy
can be filled in accordance with the terms of Section 11234, supra,

WLD Respectfully su'nitted,

OLLIVER W, NOLER
APPROVEDy Agsgigtant Attormeyeleneral




