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TAXATI ON:) 

Ui stribut abl e property of r ai l roads and si mi l ar 
utilities i s ascerta ined by the average r a te 
levied for t axation. 

Nove-ber 23 . 193~ . 

· Hon • J . R. Oliver 
Clerk ot t he Coun~J Court 
Dunklin ColJnty 
Kennett . ~issour1 

.ear .,.ir: 

Thl e i a to acknowl edge your letter ns follows : 

" ~\111 you kindl y advise me in the 
following mattor? 

' 
"Tho a voraco school t x rates a s 
dotermi nod in a ccordance with 
section 10 . 029- 1929 Statutes tor 
This ~ounty is ._..1 .15 por 100. 00 
valuation. 

"Two Railroads hoso lines extend 
int o t his county had r epresentatives 
~xamdne tax estimatoo of sc hools i n 
tl-te CoWlty subld. t t od to th1e offico. 
who r eported that the average tax 
rate nocessary to opernte the sc hools 
is only . 81 por 100 .00 valuation . 
distr~buted amonc the soveral f unds 
as follows: 

"!eacher ' 3 and incident als . 51 
BuildinG f vnd .04 
:1nk1n~ fund . 15 

Inte r est fund . 11 
total .~I 

" 'l'he Count~ Cou.~ t . by its order hs.s 
f i xed the ra~e for school pur pose s to 
be extended a ~a1nat ra1loays . railr oads . 
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u t i l ities , and telephone a~d telegraph 
companies at t he rates r eported to be 
t he a :::totm t needed, as detorcnned b) 
the repre sentatives or t e sai d rail­
ro!ld:J . 

"Tho discrepancy that will appear 
bet ween ~he tax rate charged a 0a 1nat 
real e state and personal property, 
and the distributable proporty ot 
railroads , ut iliti es etc. seems t o me 
to be diacr~natory a~d contrary to 
the act above referred t o . " 

Distributable propert y or railroads a nd other 
simil a r public u tilities iD a sse ssed by the iaeouri State 
'l'ax Co.i.t .. i s s ion 'by virtue of Section 9854 , para .,raph 6 . 
ti . .:> . • 0 . 1929 . 

Section 1002~ . R. s. o. 1929 , provides how taxe s 
for sc hool purposes are l evied on distributable property 
of rai lroads . It is controlling and specific and muat be 
complied wit h b the county courts . The distributable 
property of railroad s i s assessed by t he Tax Co~ission 
and certified back t o the c ounties and t he amount eo certi­
f i d is pr orated t o each dist r i ct re0ardlese or whether 
tho railroads' physical property tou ches the di s t rict. 

e quote section 10029 , supra , in part as follows: 

Jlror the pur.?ose ot leVTinz school 
tax s , and ta.xe:s tor t he ercet l on or 
public buildings , and tor other 
puroo :se s , in t~e several counties ot 
this ot ate , on t ,e roadbed. roll i ng 
~tock and ~ovabl e property of rai lroads 
in t his state . t •e several count~ courts 
sha 11 aseertai.n from the r e t urns in f..he 
office of the co~ ClerK the avera:;­
rate of~aiition evied for school 
~o3es , and a lso tho avera~o rate 
olaxatlon l evied for the erection of 
public buildings , and r or other purpos s . 
each separately , by t he several local 
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school boards or authoritie s of the 
aevoral school dist ricts t t ro out 
the county . ...•1ch average rate for 
school purpos s shQll b e aseertainnd 
by ~dding to~ether the local rates 
of the several school districts i n 
the county. and by rli v1d1n_; the awn 
thus obtained by the whole number of 
districts levying a tax for ~hool 
purpos · s . and shall cause to be 
charged to SG1d railroad companies 

x s for school purposes at said 
aver~~e ra te on t he ,roport1onate 
value of aaid rai lroad property so 
cer t i tiod to the county court oy the 
state ~uditor. undor t he prov1Bions 
of thi s article . and t he said clerk 
shall apportion the ea.!d ta.xos to-, 
school ptU~oses . so l evied and collect­
ed. among al l the school districts in 
his county . in proportion to the 
enumeration retur ns of aaid districts. 
Such avera~e rate l eY1od tor t he 
er ection of public buildi ngs . and for 
other purposes. shall be ascertained. 
each separately . by adding together 
t he local rate s of the several districts 
·i n t ho count y l evyi ng a tax. for t he 
erection of public buildings. or for 
other purposes . and by d1 v1ding the 
su.:t thus obtained i n each ease t y tho 
whol e number of d1at r1ets in such 
count y; and t '1e cler k shall cause to 
be char~ed t o said railroad o~~pan1es 
taxes tor t he erection of public bui ld­
.inss or for o t her purposes . at said 
a verage rate on the pt-oportiona.te val ue 
of said railroad propert y s o cert1ried 
to the count y court by t ho s tate auditor. 
under the provisions of t hi s article , 
and t he count~ court shall ~pportion the 
said taxes for the erection .ot public 
buil dings . or for other purposes so 
levied and collected. amonb the several 
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school dist r icts levyi ng s uch taxe s .• 
in pr oportion t~· the a~ount of auch 
taxes so 1~ v1 ~~ 1n each of said 
dist ric t s: .... :::. ... v " A , :- {' *" 

YO'ttr letter states. "The o.vera. .. e school tax rates 
ae deter mined in a ccordance with .. ection 16.62~-~9 
Statut es f or This County ia 1 . 15 per 100 . 00 vnluntion . " 
UowcYer. t he co m ty cour t took oatirrates aa co::l'piled 'b7 
ropronenta ti vee or t wo railroads. s 'lowing "thn t tho average 
tax rate necesa\ii{ to O{>erate the ac'1oola is only .81 
per 100 . 0~ valua ion• and rmde an order that . J l w!ls all 
that ehould be extended i n oac ~ school district for school 
tax ·ur poses . I n other words. 1!' t:e underst and t ho tacts, 
the avor ...,o school tax levied is 1 . 15 whil e t he county 
court provided 1n its order that only ~ . 81 was necessary 
t o operate the schools . 

'!'he duty upon "he county court 1a to take the 
avera1e of the tax s l evied in all school distric t s and not 
thi averade of what miiht ~~ necessarz t o operate t he schools. 
r\nc.. if the county court by ita or<ler arrived at the figure 
of • • 81 by a mothod ot calculatir1.3 what wao necessary to 
opera to the schools, said order wa s without author1 ty ot law 
and contrary t o and viol4tivo or vection 10029. supra . 1n 
our opinion . 

The only th:.flci t .,e c ounty court me to do relative 
t o f1x1nu t he rate ot taxation for school purpose o acainst 
di stributable pr operty of railroads and public utilitie s 1a 
to take t~o rates l evied in each district and adf them 
toGether and atrike a n avera~•· There is a va st diff erence 
between what rates are levied in each district and what 
rates cny be necessary t o operate t he school . The statute 
says "thf" several county courts shall a scertain f ron the 
returns in the ofr ioe o~ the county c l crJt the average rate 
of Eii&tion l evied for school purpose s . " ----
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In concluding thiu opi nion we d o not wish you 
t o be under t he impression t t we are ap roving 
tho avera.:.)e school tax rate.- in Dunklin County ot 1 . 15 
per 100. 00 valuation . e merely take your f 1 o or 
vl . l5 por 100. 00 valuation as t he avera,ze rate and trust 
tba t same wa a o.rr i ved at in e ntorm1 t1 1'11 tb. the Con sti tu t! on • 
. o call attention to said tact in view of the case or 
State ax rel . Kersey. Colloetor v . ~estern Union Tel esraph 
Co •• 26~ s. • 419 . 1. c. 420 . W-herein t he court said: 

"The school tax rate was fixed by 
the county court at 146 cents per 
100 of val1 tion shown on tho rail­

road ~ book . in atte~pt~d compli­
ance with section 13031. R. ~ · 1919~ 
1 c;on.._, the 53 sc hool d1atr 1cts which 
tiled certificates with the oount.y 
clerk. there appear s~veral levies 
which are i ndisputably in excoe~ o~ 
the lar~ st rates pormitted by the 
Constitution. or instance. in 
district No. 5 the record shows 
there had been an attempt t o vote a 
tD.x o~ 120 cents per 100 valuation 
for ordinar1 scnool purposes. The 
board at~e-pted to levy t he tull 
o..motmt of this. aa well o.a a much 
lart,er rate for buil ding rund. s1nk-
11'lu fund . and PG.;rment of accrued 
i nterest. Gounsel contends the rate 
t1rat ment~oned s 20 cents too 
hi.sh~ am 1n t bis h.o is correct • 
. ~rington v . ~opkins . 288 o . 1 . 
231 s. • 263. ho record shows l i ke 
exce ~a l evioa in several other 
districts. It is contended there 
are still ot~or districts in the 
same condition~ but the summaries 
nre not f ull enou8}l t o show the 
amounts of the exce s ses in these in 
such way that t he lawful rate can 
be separated tr~u ~.he unlawf'ul . 
~ven 11' 1 t be hold that the cir cuit 
court eo old ·educo t he levy so s 
to exclude parts or rates in excess 
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ot conat1tut1onal limits <~ate ex 
rel . • · 1 lroad, 149 o . loc. cit . 
64f, 645. 51 s. w. 479) , T•t tbia 
court cannot substitute a new ayerage 
rate because tho record does not 

vc all the necoflsaey 1.ntor tion. 
hno h apl)ear a to abo" the av rage 
rate uaed 1e excessive boeauM leviee 
.exceod1ns constitutional limit tiona 
went 1nt 1t. ~re 1a reaus,-
provi<led bJ tbe statute , but it is not . 
ava1hble in this au1t to eueta1n· the 
pr eent le..,. . ~ J nt aa t o 
achool taxes cannot be uphe 14. • 

'"eo al•oa rr1ngton v . opk1ne et al., 2~1 s. • 

In tate ex rel . hool latrlct v. addlll, 52 s. 
( 2d) 476, the Supreme Court o~ e110ur1 . J)l.ge f 79 , ao.14 the 
tollo1nnsa 

"Tbore is no conflic t , however , 
betw~en tn. eneral 1· ge a.Dd the 
apec1t1c provision . S vate ;>roport7 
lying 1n aitr orent school diet~icte 
is raroly taxed for school urnoaea 
at tho e rate• '!'he property of A 
a1tuated i n school dist rict lo. ~ 
~ be taxed at tho r ato or .l . lo on 

the 100 valUAt1onJ that ot a 1n 
~ chool d1atr1ot No . 2 at OD17 40 
eenta. In order t~ detormiDD t~ 
extent to w. 1eh the roperty 1n all 
school district a 1n ·a count7. ecn­
e1c1crfld en mruu:e . 1s tax d tor 
~chool purposea, tho avern o ot the 
ratea which obtain 1n the ae.eral 
school d!atrieta must be accepted aa 
the auge . ·~ co the a r~ te :value 
ot t he proportJ of" atreot railroad 
eom:;any. ;>po ... t1onod to a count7 to 
bo tax c1 tor t • benefit or all the 
school d1atr1ets 1n the county . \Ibn 

• 
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A P PR OV'Y':D: 

taxed for school purposes at the 
avernge rat e. i s subjocted to 
taxatl on fat! t nose purposes to the 
same extent as the prope~ty ot 
private persons . " 

Yours very t ruly. 

~. 

Jame$ L. Hor nBostel 
Assistant Attorney-General 

JO!l~ HOll'l<'t..:.t\.fi. Jr . • 
(Acti ng) Attor ey •General. 

JLR: EG 


