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OOUNTY COURTS : ) 

SCHOOL FUNDS: l 
Expense of managing and maintaining property 
acquired under a mortgage given to secure a 
loan of sohool money should be paid out of 
t he income of said property. 

,, 

1% . J . R. Oliver 
County Oour) Olerk 
Dunklin Oounty 
l ennett, .lissouri 

Dear Sir: 

q ~ ,, 

Oepteeber 13 , 1935. 

Th1s will acknowledge receipt of your let­
ter of recent date requesting an opinion fro this of­
fice . 

You eta e 1n your lettez ~bat recent rUllngs 
fro. this office aee~ perfectlr clear to you and to 
other of'fi oers that the ex:penee of anag1ng ~ d t 1ng 
care of property which the county ha foreclosed and 
purchtu:ed under a deed of trust or mortgage given to 
secu:re payment of n loan of achool funds should be paid 
out of the pr1no1pal school fund tnstead of out of the 
1noo e derived from s 1d fund. You no doubt refer to 
an o1inton rendered by thic de .art ent to Bonozable 
Slbert L. Ford, Prosecuting Attorney at Kennett, '1&­
sou.t , under date ot u~y 14. 1935. Stnoe rendering 
sa id opinlon, we have gl'ren the matter further con­
a14erat1on and deo1ded to ~ender 'hls additional o 1n1on 
wh1oh to to be t ken aa • eraeding and oYerruling the 
op1n1on abo'le referred to . 

Section 9343, R. s. Ko. 1929, provides tha• 
it 1a the dutr of tbe several county oourte to diligent­
ly oolleo~ preserve and securely invest the neys 
belonging to a county ohool fund; the income of which 
fund shall be appr~pr1ated tor establishing and maintain­
ing free publie aoboola. That section reads ae follows : 
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•It is hereby made the duty of the 
aeveral countr courts of th1a Gt te t o 
diligently ool lect . j reserYe and secure­
ly i n•eat, at the h1$heat rate of 1nter­
ea~ t hat can be obtained, not exceeding 
ei ght nor leas t han four per cent . per 
annum, on unencumbered reaJ. e atate se­
our1 ty, worth t all times at le at 
double the l oaned, and may, in 1 t a 
~isaret1on, r equi re personal seour1tr 
1n addition t~ereto , t he proce de of 
all moneya, s tocks , bonds and other pro­
perty belonging to t he ooun'ty s chool 
tund; alao, the net proceeds fro t he 
sale of estzays; also , the clear pr o­
ceeds of all p enalties and forfeitures , 
e.nd of all fines collected 1n the aeve.r&l 
cou'lties for any b reach of t he pen~ or 
.111tary 1a of this t ate , and 11 
~oneya which shall be i d by per sonal 
as an equivalent for ett tion fro'Jl m1li­
tal'J dut y , ahall bel on~ to and be s ecure­
ly invested and sacredly r eserved in the 
several oount1ee as a county public school 
fund, t he income of Ybiob. fund shall be 
collected annuall y and fa1~htully a ~ro­
~riated for eetabl1ah1 and maintain\~ 
free ublio achoola in the several co~ 
t i es of tbia s tate . • 

It wi ll be noted that tbe above section r equires 
that the aohool fund ahall be secuTed, i nves ted d .. aed­
ly preserved sn d only t he income from aaid fund 1e to be 
appr opriated for eat ltahtng and 1nta tn1ng free ublto 
achoola . 

eo~ton 9256, R. ~ . o. l93q, prov1dea that the 
co\Ulty court, 'through 1te agent duly a-,o1nt ed may pur­
chase property aold under mortgage o% deed of ! rustJ1ven 
t o seoure the payment of a l oan of school funda. d 
leotion provides that the county court may appoint an agent 
t o take charge of, rent or l ease or otherwise manage the 
same under the dir ection of t he coU%t . This section pro­
vides further however that the property aa oon aa prac­
ticable and w£en advan! ageoua to t he school or school a i~ 
tereated therein shal l be resold and the money realized 
shall become part of the s chool fund out of h1oh the 
or1g1 1 loan was made. Sai d section reada as f ollows : 

' •banevez any property heretofore or he~e­
&fter conveyed tn t%uat or mortgaged to 
secure t he ayment of l o n of sobool 
funda shall be ordered to be sold under 
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· the prov1e1ons of this chapter , or by 
virtue of o.ny power ln any such convey­
ance in trust or 1:10rtgage contained,_ the. 
county court having the care and manage­
ment of the school funa or funds out of 
vh1oh such loc.n vaa made cay, in 1 tJI 

· dlacret1on1 for the protection of the 
interest or the schools , become, through 
1 ta agent thereto duly authorized, a bid­
der , on behalf of ita county t the sale 
of such property as aforeaai , and may 
ourohase, take hold and martage for sa1d 
county , to the use of the township out 
of the school fund of which auch loan 

s made, or in ita own name where such 
loan h~o been out of the general school 
funds , the property 1t may acquire at 
such sa.le aforesaid. fte ca.unty court 
of any county holding property a cquired 
&.e aforesaid may appoint an agent to 
tnte charge· of, rent out or le se o"l' 
o thezwtae manage the same, unde~ the di­
rection of said COUJ't; but as soon as 
praqt1c&ble1_~d in the judgment of aa14 
court adTan~eous to the school or schools 
interested t herein, suCh prope~ty shall 
be l'esol4 1n such canner and on such terms, 
at public or pr1Tate sale, as said court 
may deem bea~ for the interest of eald 
school or schools; and the mo~ey realized 
on sucb s le, after the a7t1ent of the 
neoeaaary e.1pensea thereof, shall become 
pan of the school fund ou~ of 1!fh1ch the 
original loan sae cade . " 

9/13/35 

!be above seot1on does not provide how tho ex­
penses incidental to the canagement and •he lJi>keep of such 
property purchased by the ~unt1 oourt ahall be pa1d. 
Reither does the aect1on speo1fioall y provide that the 
rents or other lnoomes that are de%ived from said rope-rty 
shall be appropriated to the vaztoua aohoola . Howevu. we 
think it plain tbat auoh renta or other 1noome is income 
derived f:rom the inYeatlllent of school funds and should be 
ao apnroprtated. 

The exact question to be decided, as we unde~r­
stand it. to whethe~ t he expenses incidental to the owne%­
sbi~ of such property abould be pnld out of rents and the 
income der1Yed froa the proper'ty or whe~her tt should be 
pai d out of schooi fund pr1noip&l. . 

As pointed out above, Section 9243 pr oT14es that 
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the oney belonging to the school fund shall be securely 
lnYested and Ctleredly preserved. ,e think 1 t lain tbat 
the Legislature intended that this fund should not be ex­
pended or diminished for any purpose . fhe 1ncome from 
.such prinolp~l 1e to be anportioned to the various school 
districts . 

The ·fur~~er question arises as to whether the schools 
are to rece1ve t he groas 1noo e or the net income derived 
fro the property. 31 Corpus Jur1a , Secti on 8 page 403, 
defines •tnco ea when used th the word •rent aa follows: 

" hile generally the o%d 11noo e ' bas 
a different s1~1ftoat1on from •net 
income, ' t usual an ordin ry a.n­
ing of the ord, ben used alon , may 
be • net income; ' and, 1n the ordinary 
co erci 1 sense the t erm y , especial­
ly hen co'lileote w1 t h tho ord ' rent, • 
me n n t or clear income. •• •• 

.ote (b) of said section re~la as fol lo ·: 

• •There is ~o e appar nt con!usion 1n the 
authorities respe ot1n tbe ean1ng of the 
r.ord " i nco e , " but -e t h ink th t the Wl"d 
as used in the et tute under consider tion 

o i nt ended by the legislature to mean 
net 1nco o. True , the o~d 1 1noo e• has 
b en construed to ean gross income or 
revenue derived from epec1f1o property, 
here from the language of the statute or 

contract, gros& 1noo e app3a.red to have 
been i ntended. Se11 in his work on 
Inco e Tax aaya that "income" is to be 
d1 t11~1ahed fro ere receipts o~ gross 
revenue; tl~t it is ore than that hioh 
s ly co eo in from any econom1e activity. 
He further s~ys : •sy inoo e is alwaye 
meant net i ncome, as opposed to groas in­
come. ln other words , from the reoeinta 
in any ente~riae we ust , in the first 
place, deduct the exneWiJes of the ente%­
pr1se -- that ta, tbe outlay incurred in 
seou~i~ ~he rosa Droduct . • • M Niland v . 
lila."ld, -154 &. 51~ , 517, 143 • •• 170, 
Ann. One. 1916B 1127. " 
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Bouvier' s Law D1ct1o ry, (Rawle ' s Thir d ReTia1on), 
page 1527, g1Yea the following definiti on of•i nco e~ : 

"I nco e . The gain hich proceeds fro 
property, labor , or bu i nesa . I~ i c a)-

l ied pa.zticularly to 1ndtv14Wll.a . The 
i ncome of the state or vern ent 1 
usually called revenue. The wor d is 
co etimes consi dered -.,nonycous with 
' profits ,• the g in s bet een receipts 
and paymenta; ·eopl e Y. Boar d of er ­
visora , 4 Hi ll ( N. Y. ) ~3 ; ' rent , ~nd 
nrof1ta1

1 ' i nco e1
1 and •net inco~e ' 

~ !fu!. eata.t e !:,U e9\ifialinf rePsiona; 
Andrews v. Boyd, ~ Greenl . e . ) ~03 ; 
it y mean • oney 1 or t he e~ectation 
ofreoe1vi n nay; U. 8. • · Schilli er , 
14 Dla toh . 71 , ed. Oae. o. l 6, 228i 
Gray v . Darli~ton, l !i Un.ll . ( • s. J 
63, 21 L. d . 45 ; and a nota i s ground 
for expect1n iaco~el and in the sense 
of st atute taxi ng nco s the amount 
thereof is to be returned when P.aid; 
Portland Oo . v . u. s. 15 ,311 . (U . 9 .) 
1 , 21 L. Ed. 113 . ee Si son Y. ore, 
30 Darb. ( • Y. ) 837. In th ordin TX 
co. ercial sense '1noot;T espeoi8ll{ 
hen connected with the wor~ ' rent , DaY 

..:,!!!l c l en.r .2.£ net I n "QQe. • I • * " 

In view of the above it i s he opi nion of tb1a de­
paztaent that the eroensee i ncident al to a county owning pro­
pertr purchased under mortgage or deed of Uuat given to se­
cure a l oan of ohool moneys should be pai d out of the income 
deriYed from aa1d pro erty. After deducting e i d exoenaea, t he 
balanc e or net 1nco e , 1f any, houJ.d be a.ppror p1ated bJ the 
county oouzt tor t he urpoae of est bl1 hi !ree public 
schools. 

APPRO D: 

JOHN w. HOFFMAN, Jr. 
(Acting) Attorney-General. 

JET/afj 

YouYs verr truly, 

J . I . TAYLOR 
Assistant Attorney-General . 


