Expense of managing and maintaining property
acquired under a mortgage given to secure a
SCHOOL FUNDS: loan of school money should be paid out of
the income of said property.
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September 13, 1935,

dr, J. B, Cliver
County Couxrs Clerxrk
Dunklin County
Kennett, idssouri

Deaxr Sir:

This will acknowledge receipt of your let-
;ar of recent date reguesting an opinion from this of-
ice.

You state in your letter that recent rulings
from this office seex perfectly clear to you and to
other officers that the expense of mansaging =nd taking
care of property which the county has foreclosed and
purchased under a deed of trust or mortgage glven to
secure payment of & loan of school funds should be paild
out of the prinecinal school fund instead of out of the
income derived from e2id fund. You no doubt refer to
an ovinion rendered by this department to Honorable
Elbert L. Ford, Proseouting Attorney at Xemnett, Mis-
souri, under date of May 14, 1235. Sinoe rendering
saéid opinion, we have given the matter further con-
gideration and degided to render this additional opinion
which is to be taken as superseding and overruling the
opinion above referred to.

Section 9243, R. 8. Mo. 1929, provides that
it is the duty of the several county courts to diligent-
ly colleet, preserve and securely invest the moneys
belonging to 2 county school ; the income of which
fund shall be appropriated for establishing and maintain-
ing free publie sechocls., That seection r s as follows:




"It is hereby made the duty of the
several county courts of thies state to
diligently collect, preserve and secure-
ly invest, at the ﬁtghut rate of inter-
est that can be obtained, not exceeding
eight nor less than four ner cent, per
annum, on unencumbered real estate se-
curity, worth at all times at least
double the sum loaned, and may, in its
discretion, require personal security

in addition thereto, the nroceeds of

all moneys, stocks, bonds and other pro-
perty belonging to the county school
fund; also, the net proceeds from the
sale of u“in.n; also, the clear pro-
ceeds of all penalties and forfeitures,
and of all fines collected in the several
counties for breach of the penal or
military laws of this state, and all
moneys which shall be paid by persons

as an equivalent for exempntion froa lhi-
tary duty, shall belong to &nd be secure-
ly invested and sacredly preserved in the
geveral counties as a county »ubliec school
fund, the income of which fund shall be
collected annually and faithfully a»pro-
priated for establishing and maintaining
free public schools in the severel coun-
ties of this state.®

It will be noted that the above section requires
that the school fund shall be secured, invested and secred-
ly preserved sand only the income from sald fund is to be
&pprcg! iated for establishing and maintaining free nublic
mo ..

Section 9266, R. 8. Mo. 19239, provides that the
county court, through its agent duly appointed uqi pur-
chase propor{y sold under mortgage or deed of frust given
to secure the payment of a loan of school funds, d
Section provides that the county court may appoint an agent
to take chlrge of, rent or lease or otherwise manage the
same under the direction of the court. This section pro-
vides further, however, that the gopmy as soon &8s Drac-
ticable and when ldm“lgeout to the school or schools in-
terested therein shall be resold and the money realized
shall become part of the school fund out of ¢k the
original loesn wes made,. Said section reads as follows:

"ihenever any property heretofore or here-
after conveyed in trust or mortgaged to

secure the payment of a loan of school
funds shall be ordered to be sold under
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" the provieions of this chapter, or by
virtue of any power in any such cenve{;.
ance in trust or aortg:ge contained,
county court having the care and manage-
ment of the school fund or funds out of
which such lozn was made may, in its

“discretion, for the protection of the
interest of the schools, become, thro
its agent thereto duly authorized, a2 bid-
der, on behal? of its county, at the sale
of such property as afor i. and mey
purchase, take hold and manage for said
county, fo the use of the township out
of the school fund of which such loan
wag made, or in its own neme where such
loan hae been out of the general school
funds, the property it may acquire at
such sale aforesaid. The county court
of any county holding property acquired
ag aforesaid may appolint an agent to
take charge of, rent out or lease or
otherwise nannso the same, under the di-
rection of said court; bu% as soon as
practicable, and in the judgment of sald
court ecus to the school or schools
interested therein, such property shall
be resold in such manner and on such terms,
at public or private sale, as sald court
may deem best for the interest of said
school or schools; and the money realized
on such sgale, after the payment of the
necessary expenses thereof, shall become
part of the school fund out of which the
original loan was made.”

The above section does not provide how the ex-~
penses incidental to the management and the upkeep of such
property purchased by the county sourt shall be paid,
Heither does the section specifically provide that the
rents or other incomes that are derived from said property
shall be appropriated to the various sshools, Howevér, we
thiak 4%t plain that such rents or other income is income
derived from the investment of school funds and should be

so apnropriated.

The sxact cuestion to be decided, as we under-
stand it, is whether the expenses ineidental to the owner-
ehip of such property should be paid out of rents and the
income derived from the property or whether it should be
paid out of schood fund prineinal.

As pointed out above, Section 9243 provides that
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the money belongt:ﬁlto the school fund shall be umn'olx
invested and sccredly preserved, We think it plain tha
the legislature intended that this fund should not be ex-

pended or diminished for mrzurpon. The income from

.:\mh prineipal is to be apportioned to the various school
istricts.

The furtser question arises &s to whether the schools
are to receive the gross income or the net income derived
from the property. 31 Corpus Juris, Section 8. page 403,
defines "income" when used with the word "rent" as follows:

“While generally the word 'income' has

a different signification from 'net
income,' the usual and ordinary mean-

ing of the nrd' when used alone, may

be 'net income;' and, in the ordi
commercial sense, the term may, especial-
ly when connected with the wor ‘rent,"
mean net or clear income, ****"

Note (b) of said section reads as follows:

"'There is some spparent confusion in the
suthorities respeoting the ne of the
word "income," but we think that the word
as used in the statute under consideration
was intended by the legislature to mean
net income. True, the word "income" has
been construed to mean gross income or
revenue derived from speeifie property,
where from the language of the statute or
contract, ss incoue ared to have
been int e Selignan his work on
Income Tax says that "income" is to be
distinguished from mere receiptis or 88
revenue; that it is more than that ch
simply comees in from any economie activity.
He further spys: "By income is always
meant net income, as opposed to gross in-
come. In other words, from the receipts
in any enterprise we must, in the first
place, deduct the expenses of the eanter-
prise -- that is, the outlay incurred in
im&e ifro-glgzoduﬂ."' Niland v,
0 8. s 917, 143 N.W. 170,

Ann. Cas. 1916E 1127.%
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Bouvier's Law Dictionary, (Rawle's Third Révision),
page 1527, gives the following definition of"income":

. The gain which proceeds from
property, labor, or business, It is ap-
lied particularly to individuzls, The
e of the state or government is

usually called revenue, The word is
sometimes considered synounymous with
‘profite,' the galn as between receipts
and payments; People v, Board of Super-
vigors, 4 Hill (N. Y.) 23; 'rent, and

s g "_,g::;aaf-' STy W sinions;
Andrews v, Boyd, 5 Greenl. (Me. 33

it nay mean 'money' or the expectation
ofreceiving money; U. 8. v, Schillinger,
14 Blateh, 71, Fed. Oas. No. %8,338
Gray v. Darli s 15 Uall, (¥, S,

63, 31 L. Ed, 45; and a note is ground
for expecting income, and in the asense
of a statute taxing mes the amount
thereof is to be returned when ?aid;
Porﬂ&nd 00. Ve U. S. 15 wall. U. 8.)
%6 3l L. Bd, 113, See Simnson v. Moore,

parb, (N. Y.) 937. ,q,!m”
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In view of the above, it is the opinion of this de-
partment that the expenses lnollontal to & county owming pro-
perty purchased under a morigage or deed of tfust given to se-
cure a loan of school moneys uld be paid out of the income
derived from sald property. After deducting said expenses, the
balance or net income, if any, should be approrpiated by the
county court for the purpose of establishing free publie
schools.

Yours very truly,

APPROVED:
J. E. TAYLOR
Assistant Attorney-General.

JOHN W, HOFFMAN, JT.
(Acting) Attorney-General,

JET/af)




