
CITY ORDINANCES: Validity of same based o~ necessary 
stat u t ory vote on f i nal pas s age . 

llarch 25, 1935 . .., ,.... _____ _ 
~, ,.. 

Honorabl e L. E. Oliver, Ma~or 
Charleston, Missouri 

Dear Sir: 

FI1 .ED 

Ia 
Your request of March 15, 1935, for an opinion 

is as follows: 

Ai r cons i stant, I will aporeciate 
very much your opinion on the fol­
lowing matter . 

"At the r egular me eting of the CitJ 
Council on r ebruarJ 4th, an ordin­
ance pretai ning to the salaries of 
.•ayor and Counc1lmen was presented, 
same was r ead for f irst , second and 
third time and voted on b~ roll cal l 
with four in favor and three aga inst . 

"CharlB ston Yo . i s a City of third 
class and has eight elect i Ye Council­
men, du e to t he death of one council­
man in HovemLer the board consists 
now of only seven meabers a l l or 
which were oresent and voted at the 
February meeting . 

"Ooinions warJ as to whether or not 
the ordinanc e passed, L will appre­
ciate very much any enli ghtment ~ou 
may g i v e me on the mat ter . " 

Section 6735 P. s . Mo . provide s for the number of 
counci l men to b e elected in citie s cf the third class 
and r eads as f ollows: 

"The cobncil shall, b~ ordinance 
divide the city into not l e ss than 
fou r wards, and two councilmen 
shal l be el ect ed f r om each of such 
wards by t he qualifie l voters there-
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of at the first el ection f or 
councilmen i n cities hereaf ter 
adopting the provisions o f this 
art ic l e ; the one receiving the 
hi0 hest nllBlber o'f votes i n each 
ward shall hol d his office for 
t wo years, and the one receiv ing 
the next hightst number of votes 
sha l l hold his off ice for one 
year ; but thereaf ter each ward 
shall elect annuallJ one c ouncil­
JCal , who shall ho l d his off ice for 
two J ears. 

You stat e in J OUr letter t hat eight were elected 
but sinc e the el ect J on one has died . 

&eetivn 6745 R. S . Co. 1929 , spe ci f i es who are 
officers in citie s of t he third clas s and provides: 

"~he term ' officer,' whenever 
used in thi s a rticl~ shall in­
clude any person holding anJ 
s ituation under the cit7 govern­
ment or any of its departme nts , 
with m m nual salar·y, or for a 
definite term of of--fi ce . " 

Section 6747 R. s . Uo . 1929, ~ ives to t h e council 
the right to f ix salar ie s by ordina.nce in cities of t he 
third class , and r eads as fo llows : 

"The council m all hav e power to 
t ix the compensation of all the 
of f i cers and employes of the city; 
but the salary of an officer shall 
not b e chaiged during the t ime for 
hich he as e l ected or appointed. " 

There can be no doubt that members or the city 
counc i l are of f i cers , within tho meaning of the abov e 
section, when the,y have otherwis e qualified for sueh 
office as r e qui red by l aw. The qual i ficat ions to hold 
of fice are not quest·o ed in your r eque st . 

Section 6740 rl . &. ~. 1929 , spec1r1es how pro­
c eedings of council shall be kept, En d provides: 
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"r~e council shall cause to be 
ke~t a j ournal of its procee11ngs, 
and the ayes and nays of the .mm­
bers shall be entered on any ques­
tion at the des i r e o f any two mem­
bers . The council ma y preseribe 
and enforee such rule s as may be 
neces sary t o se cure the attend­
ance of ita members and the ex­
penitious tranaactl on of its busi­
ness ." 

Section 6800 R. s. ~ • 1929 , provides t he styl e of 
ordinanc e and when m ordinanee b eeome s a law, m d reads 
as L'ollows: 

"The styl e of the or dinances of 
the city shal l be : ' Be it orda ined 
by t he council of the city or 
as follows . • Bo ordinance sb~~~l~b~e 
pas sed eJcept by bill, and no bill 
shall become an ord i nance unless 
on its final pa.j sa~e a majority or 
the members elec ted to the counci l 
shal l vote ther efor, an d the ayes 
and nays shall te entered on the 
journal; and all b l l ls shall be r ead 
three times before their passage . 
No ordinanc e shall b e revi ved or 
re- enacted by mere r ef erenc e to the 
title thereof, but the same shal l 
be set forth a t ~ ngth, as if it 
were an original ordinanc e . No bill 
shal l becon:e an ordinanc e until it 
shal l have been signed by the of­
ficer presiding at the meeting of 
t he council at whic• it shall have 
been passeJ . When so signed, i t 
shall be deliv ered to the mayor 
for his a~oroval and signature, or 
his veto . 

~e take i t from the above section t hat a majority 
of the members el ected to the counc i l constitute a 
quorum to transact business . 
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In the case of O' Dwyer v . lon ett, 123 Mo . App. 
184; 100 s. \, . 670, 1 . c. 671, the Appel la t e Court 
said: 

nThe j 0urnal shows t hat t he latter 
ord inance was read t hree times at 
the ~ eet ing of the city council on 
~rch 2 4, 190~, and that there were 
three votes in f avor of its ~ssage 
and o ne vote against it . Section 
57 67, chan. 91, art . 4, concerning 
cit i es of the third claes , R. s. 
18r9 , providee that cities of the 
third clase must be divided 'into 
not l ess than four wards, and two 
counci l men sho.ll be electe i from 
each of such wards,' etc . Section 
5832, saae chanter end article, pro­
vides: ' Mo ordinance shall be passed 
exc ept by bill, and no bill shall 
b ecome an or d inance unle ss on its 
fi nal passage a majority of the mem­
bers el ected to the counc i l shall 
vote therefor, 1 The ordinanc e, 
t herefore, d id not recelveA the 
votes of a majority of the members 
elected, and faile~ to nasa . I n 
these circ~t ances, the l earned 
trial court correctly held that the 
ordinance fixing the salary of the 
marShal ~t fort~ dollars per month, 
as orintel in the revisei or d inances , 
was in f ull force and effect , an d 
on this finding nroperly rendered 
judgment for defendant, as pla i ntiff 
had received his full salary as 
fixed by the r evisej ordi nances . 
lhe contention of the plaintiff is 
not that there was a valid ordinance 
fixing his s alar y a t flft~ dollars 
per month, but that the cit7 is ea­
topped by the action of the city 
council in audit ing his salar~ at 
fif ty dollars per month, and f or the 
r eas on he cla 1med and believed he 
was entitl ed to i t . A city council­
man like a city mar shal is a publi c 
official. His duties are defined by 
law. He i s not the general or pri-
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vate a6ent of the cit~, end the 
counc l l men could only bind the 
c ity by such contract s a s they 
were b.,- law aut hor ilted to t:1ake, 
and s ince t he right of an.,- pub -
l ic of ficer to compensat i on can 
only exist by l aw, the city coun­
c i l was powerless to bind the cit7 
i n any manner to pay a compensation 
to the rshal not f ixed bJ a val­
i d ordinanc e . " 

It i · the opinion of this office that an ordin­
ance, to be v al id in your City, must r eceive the nec­
essar .,- vote on f i nal passage as provide1 l n ~ection 
6800, supra. It mus t r eceiv e a majority of t he vot es 
from tho eight council men who were el ected, as provided 
by law and as admitted in your request . The death or 
a member does not change the expr ess language of the 
Statute. It takes f ive votes to make the statutory majority • 

• e are of the opinion that the ordinanc e in ques -
tion did not pass· as required 'by statute . 

~t>"'>R OVID : 

H.OY KcKrl TRICK 
Attorne~ General. 

~os:H 

Respectfully submitted 

WM . ORR SAWYLRS 
Assistant Attorn67 General. 


