TATATION AND REVENUE; Tenalties, Intorest, commliesions end attorneys
fees &s unllowable on delinruent taxes cgeinst
reilrosd undergolng re-organizetion under

\; “ection 77 of Bankruptcy Aot,

Januaery 2, 19365,

'lon, John B, Owen, Fl L E D
irosecuting ittorney, 73
tenry County, /
“linton, ''irsourl,

Dear Sir:

L requrst for en opinion hes been received from you under
dsto of ecember 7, 1i34, sueh request bel g in the followinz tor-se:

“The Treasurer and  x-offlelo Collvetor hes for col-
leoction the tnxes of tho Chleago, tock Islanc &
"seiflie "allway Company state, county, schocl and
other ta as for the year 1V13, “aid taxes sre of
course (elinquent snéd would ordinarily cerry with

it the comm'asion of one percemt par mont' fro~ Janu-
ary 1, 1934, 27 on prinecipal snd interest and & ten
pereent sttorney fee on prinecipal 2nd interest, TlLe
principel emount of the tax ls something in excess of
21600,00,

The Trersurer and Collestor regelived a memorandum en-
tored apparently Ly Judge Parnes in the Distrlot Court
of the United Ztates for the YNorthera !lstrlet of lll-
inols “astern Division In the mnatter of The Cliseso,
‘ock Island & Teeifie “allwvay Compeny, bankrupt. Loeket
Br20¢, The memorandun regitee that tris 1ls » hearing
on the cleim of Jtate of Vissouri et the relatlon and
to the use of the Cnlleetor of the 'ovenue within and
for Cole County, 'iascuri, the Colleetor for "iller
County, lsscurl, the Colleetor for i‘orgen County, 'is-
gourl, and the Colleator for Denton County, “lnscurl,
for taxes includlng intoreet and penmalties, Gormisslions
and sttorney fees, The Court recites, thrt “The Court
1s of the opinion that texes legelly due and owing ere
*debte' within the =meesning of ¢ e Bankruptey iot; thet
‘eetlon 87 (J) (Seetion 83 (J) Title 11, UeS.Ceie) foOr-
bidding t!e allovence of claims based on penaulties,
ineludee pensltics imposed for none-payment of taxes;
that &1 the sxactlons imposed bLy the “‘lssouri statute
upon & delinquent Laxepayer over endé atove the prineljel




Hon, Jotmn B, Owen, rosecuting Attorney,
Yenry County. January 2, 1938,

amount of taxes srs penalties; and that the seme
are imposed upon the delinquent not only for the
purpose of genera)l detorence of de’lnguency but ss ¢
punishnent f;eo “tate vs ¥oeln, 61 i.W. (2nd) 750,

The court then in the memsrandum says there may be
an order direeting the trustees of the dedtor's
estate to ay, in the due course of administration,
the prineipal amount of taxes in guestion and &
further order deny!ng the petitions of the :tate of
Missour] for Judgment for enslties, commisesions
and attorney fees,

The Heanry County Tressurer and ‘x~offlicio Collector

is in recei;t of e cheok for the prineipal smvunt

of the texes but sald check does not Include intarest,
penalties, comnissions or attorney fees, /e {8 will-
ing to mocept sald cheock but the County Court is un-
willing to advise him 80 to do unless an opinion is
obtelined from your office stating thet the “tate of
Vies uri 1s not entitled to colleot conmiszlons eand
penalties, In other words, the Treasurer snd Celleector
does not went to be llable to the County in case the
Jtate should oleim 2eid penalties end comn!szions should
be pald, -

The County Court end Treasurer li-offlcle Collector have
roguested me to furnieh en opinion on the subjfeet end
requested thet 1 seeure an opinion from your offlce,
Would sppreciste the opinion from your office »s culekly
as possible so the County Tressurer mnd Collector can
either cash or return the check,”

Ye heve exsmined certain orders entered by the court im The
Chieagn, Hoeck Islend 2 rYascifie Nailway Company debtor proceeding re-
ferred to in your letter, ineluding Order Yo, 31 entered Lecember 1%,
1953, order'ng the trustees of tle dehtor to pa;y the priscipsl amount
of Oklahoma taxea due for the tex year 1938-30, Order %o, 31-A en-
tered Septazber "0, 1634, directing such trustees %o pay the primelipal
smount of Oklshoms texes for the tax year 1970«34, Order ko, 54 dasted
July 24, 1924, suthoriz ng the Collector of Peaton County, ¥lssourl,
to rile petition and clalm against the dedtor for taxes, penalties, com-
missiona and costs, and euthorizing sald Collector te seccept and regeive
from the debtor the primelnsl of sald taxes without prejudice to hls
claim for penalties, comalesions and costs, snd reserving sald elain
for jenalties, eo-uinlionl and coets for further deterainstion b the
court, Order Yo, 59, dated July 24, 1974, with respeet to the Collector
af Willer County, Missouri, meking the same provisions for sueh Collsetor




Home Join B. Uwen, Jrosecuting iAttormey,
Honry County. January 2, 1938,

et

8 Order Yo, 55 made for the Collector of Denton County, Order

Ho, 88, cated lecember 14, 1814, ordering the truatees of the debtor
to pay the prinelipal amount of the taxes for the vesr 16°0 to the
Colleetor of “iller County, lMlsacurl, and denyimg the motion, peti-
tion and e¢lals of said Colieetgr for Jludgnent for tax penslties, com~
missions, eoats end attorneys fess, similer orders belng =mede simul-
tanecusly with respect to the seversl moticne, petitions and clalms
of the Collesctors of Morgan, Denton snd Cole Countlies, "issouri, e
heve likewlse sxenined the memorenduz of the eourt In the sbove pro-
eeeding, dated Novenber 24, 1534, referred to in your letter, pursusnt
to whieh Order Mo, 88 of the eourt was eatered,

11 UelleCole, “sstion ¢3 (J) provides ss rollows:

"lebts oxing to the United Itates, s ' tale, & county,
e dietriot, or n municipality as & penality or for-
feliture shall not be ¢llowed, sxeept for the smount
of the pecunlary loss sustelnzd by the set, trsnsae-
tien, or rroeceeding out of whieh the pensalty or for-
felture erose, with resnsonable end actusl costs occu-
sioned thereby and such interest se xmay have acerued
thereon coecording to law.” (July 1, 1U98, ¢ 541,
Jo0e B7, B0 "tat. 580, s amended Fedbruary 5, 1903,
e. 487, “ee. 12, 32 Stat. 789),

In the cese of liew York v, Jersewit, 288 U, 5. 483 (1624),
the Supresme Court of the United Htztes held thet where & itete Franchlse
Tax law provided for tha payment of the tex in edvence, and 1f pot pald
by January lst, "in sddition to the smount of sueh tax * * * ten percentus
sf sueh amount, plus one per contum for eech month the tex * * * remains
unpeld”, the sddition of 10  where the tax wes not paid by Jenusry lst
was u penalty within the meening of this stetute, and that the further
atdition of 1% for emeh month the tex remsined unpald wes not stetutory
int-rest, but pert of the penslty, and thet neithoer eculd be ollowed
the ‘t'te in » bankruptey ;roceeding,

The Supre=me Court of 'issourl sitting inbanc ia the eese of
“tate ex rel Cruteher v, Foeln, 81 I, 7, (2nd) 780 (1933) held thst
“ag used in the chapter on texatlion in the “evised [tatutes the expresas-
fons ‘commissions’®, 'intereet®, '"fees', and "costs’ =re included in the
renerie term "penslty' ", {81 Z.¥, ("né) 788). From this reeeont con~-
struction of the reven.e stetutes of thia ‘tete by the Hlssourl Supreme
Court 1t 1s apperent that thet esurt regerds the principel of & tax as
one thing,and =)l emounts over and 2bove the prinelpsl whleh the statute
rrovides #ball be ecllected in the event the tex i1s n0t peld vhen dee
22 something smeparate and distinet from suel prinelipel, and on the sane
rage the court seys thet these latter "are Imposed upon Lls property
az & punishment to hiz as well es for the purpose of general deterrence




Hon, John B, Owen, ‘roseculing Attorney,
Henry County. Jenuary £, 1838,

ﬁ‘-

of delinguency. They aro essentially of e rensal nsturs, esince they
1mp1y punishment.” Thus 1t would seem that comnlssione, intcrest

fees snd costs imposed on delinguent tex payers under our statutes

in sddition to the principal emount of the texes, are peneltles within
the meaning of the =set of Congreas sbove gquoted, and consequently sre
not to be sllowed sgainst the estate of s« dobtor in & proceeding under

the Bankruptey aAct,

Under feotion 77 of the Bankruptey L¢%, relsting to the re-
orgunizstien of rallroeds, to the terms of whiek the Chicego, !'cek
Island ené¢ "melflec Nei)l sy Compeny rroceeding here involved, is sudject,
the dlstriet court ia whieh the proceedings sre pendlng bes "execlualve
Jurisdietion of the debtor and its property wherever loceted.” (et of
July 1, 14898, ¢.f41, "ee, 77 (b), ne added Larch &, 10723, ¢.204, ive. 1,
47 “tet, 1474). To that court any persen seeking to »atablish & claim
sgeinzt the dedtor rallrosd must go, and thet court hes declded, on the
euthority of the Toela cese refarred to above, that sueh s debtor cen
only psy the prineips) smount of tho deliaquent taxes due to certain
¥isaourl county collseters, That decision should be sdequate proteetion
to any ¥issourl county collector againat prrsomal liedility erising out
of the fa!lure to collect snything exeept the prinelipal smount ol de-
1ingquent taxes due by thet reilroad to Ris eounty, even though sn spreasl
eould de taken frow the decision whieh hans been mede by thrt eourt.

In conelusion 1t 1z our opinion thet the Colleg¢tor of hLenry
County would not be personslly liable for & fallure properly Lo dis-
charge the duties of his office for aceepting from the trustees of the
Chiengo, Nock Islsnd & Tscifie "allway Company & sum of money equel to
the principal only of delinguent taxes owed by thuot company to such
cellagtor, end in meking no further nttempt to colleot the penalties,
interest of 1% -er month, commicsions and attorneys fees on sucl de-
1incuent taxes, authority to pay whkich has been denied by the United
States District Court inm <hieh the affairs of the rellwey coupany ere
being edminiatered with reapeet to substantially identieal claims by
collectors of other counties of this ‘tate,

Yery truly yours,

EovARD H, MILLER
ASCISTANT ATTONNEY GARERAL

"CY HerITTRICK
ATTOPHY GENERAL




