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CRIMINAL LAW -
HABITUAL CRIMINAL ACT: Death sentence may be i mposed on 

charge under habitual criminal act . 

vctober 24 , 1935 

Honorable cbael 1 . <> ' Hern , 
l lr t htsslotant .I roaecuting ' ttorney , 
Kunooe City , t.is our1 . 

Deer o 1r: 

follows: 
~e ere in receipt of your inquiry, ,hicla 1!"' e 

"I Ytould like to have your interpreta­
tion or a portion ot Section 4~61 H. w• 
1929 , known sa t he ~econd tfense Act, 
L ,d s lno the ca~e or Stat vs reba , 
OOth :.; . .. . 2nd , 196, it it is your 
cueto~ to Bivo ouch an opinion to a 
proaecut1n a ttorney . 

"The point in question eHn be stated 
briefly; 

", person is chart;o with urder in tho 
tirct dceree . He hod previou:sly been 
convicted or a rclony and co~plied ~1th 
hie aontence an provided in ~ection •4Gl. 

"Cen he bo charged nd tried under the 
~econd ftene6 ~ct and given t ho death 
penalty by the Jury?" 

•e construe ~our ln,luiry to bo b sed on the tollO'I: ­
ins tecta: 

Tho detenclont hfls t.eretofore been convicted of n 
felony under t he l awn or llssour1 , sentenced to the p njten­
t1 ry, end has beon regularly discharged th rotro~ . Th1e 
defenoent to now eccuaed or murder tn the rtrat degree. Moy 
he be properly charged t't.nd prosecuted under the habitual 
cr1 minal act'? 
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..>ectlon 4.461, l • • ~ . L.O . 1029 , t•eade Ofi follo s: 

0 lf ttUJ poroon conTicted Of any offense 
punishable by 1 prisonmont in the 
pen1tontlary, or of any attc.~t to com­
mit an offense which , if perpetrated 
~ould be punisbable by iuprlaom:.ent in 
t he penitent! ry , shall bo diaoharge<l , 
either upon pordon or upon cocpllance 
with t he sentence , and abnll subsequently 
be convicted of nny offense cocm1tted 
after such p•1rdon or d1so:r,. r .. e , he allnll 
bo punished co rollo~s: ~irGt , it auoh 
subnequent otfenao bo such tl. t, upon 
a first conviction , the otfent'ler · ould 
be punlabable by imprisonment in tho 
pen tentiory for lire , or for a term 
WhiOll WldCr the })!"OV1810na Of tbts lt:!W 
ru1£ht extend to imprisonment for l ite , 
then su~h person ehall bo punlohed by 
i mprisonment in the penitentiary ror 
lite; second , 1f such subsequent orrense 
be ~uch t hat , upon a tlrat conviction , 
t he offender would be p uniobed by 1~­
prisonoent tor a 11Q1ted term ot y~Lra , 
then such eroon ahall be puni~hod by 
11 .• prieo~~ent in the penltentiury tor the 
longest tor prescribed upor a conviction 
for cuch firGt offenso; t l! iru , lt such 
uuboe~uent conviction bo ror • attenpt 
to cotr.mlt an o!'fensc which, it porpetJc.tod , 
would be puni bable by i~?rlao~ent in the 
pon1tent1ery , tbc person convicted or such 
subse tuont offense chell be punished by 
l~prlso~~ent i n the pon1tont1ery tor n 
tel~ not excooding five y~aro . " 

I t will bEJ notod thut this aecti.~n ys: 

"If any ) orson convicted of any otfenee 
pun1~hable by 1mprlsonu~nt in the 
penitentiary • • • sboll be d1ochar gcd 
• • • a :IQ h 11 subnequently be con­
vict ~ or nny offense comcttted crter 
such pt~rdon or dlact reo, he eh 11 be 
puntahed rollo o ~ First, if auch 
sub£equent orrenee b" such t!tot , u;,on 
a rtra1. conviction , tho orrender 'Wi'Ould 
be pu.t'li nbable by 1mpr1aonment in the 
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penitentiary tor life , or for a te 
hich under the ~rov1 1on3 or this 1 w 

gi&ht e1tend to l~prlso~ent for lifo , 
then such per son shall be ~unlahed by 
iwprioonment in tho pen1tcnt1ory tor 
Ute . " 

In tho oase of State v •• "reba 1 SO • • ( 2d) 196 , the 
~upreme Court of this state had t hls question under considera ­
tion, and tho defendant there wao contending tbet to hol4 t hat 
the habitual cr1~nal section has any appltcntion to capital 
ortenees 1s to roach an absurdlt7, and contended thot under 
such e view, o. person accused of a c pitnl offence e nd found to 
have a cri. .. lnal record could only be sentenced to lite i mprison­
cent ; wh~~9as , a poroon a ccused ot a capital otfenao , but without 
any criminal record , could be executed. · The court , ar.>eakinf) ... a 
to that , said (1. c . lg8); 

" e do not agree with appellant . lt ls not 
true t het a person ch rgod with und con­
Yicted of a capitol ortonae under the 
hab1t~l cri .1nnl section can only be 
oentcnccd to life 1 prioo~ont . hon o 
dotondant is charged under tbet statute 

nd it io round thnt he has not been 
conTictcd before . tho punishment prescribed 
tor tho cr1wc ~ener. lly y be oaGeaee4. 
~tate v. ~umpter , u,r , 35 ' o. 620 , 
loc . o 1 t . 627 • 7:S • • • (:• d) 7&0 • lQc . c 1 t . 
76~ . It the pun1a~ent tor the cri e 
in tl10 rirat 1n tance ineludos the dor;.t.b 
penalty , th court or Jury chn 1mpooo it . 
"hy should they be bound to eoeeeo a 
loss punioh cnt (lite 1mpr1eonment) merely 
beoc..uao they t1nu the defen~ nt bfio prov!­
oualy been conT1cted or ono or more 
felonies end has served penitentiary sen­
tences, espoci lly When i t io ro~embcred 
that the obvious intent of the h bitual 
criminal nt atute is to t~ose ~oavier 
penalties on defendento wltb felony recorda~ 

n,, un~ers..- nnd this point ns expressly 
deoided in St e te Y. l ylor , 323 ~o . 15, 
2:5 , 18 .J . ••• ( 2d) 47-& , 476. In that case 
tb1e court wus d1scus ·lng alleged conflicts 
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bet eon t hr o atatutos : :b t 1 no-a 
oot1on 4061 , f1x1n~ t ho pun1 ~en\ in 

tl.o firs t lnotanco tor robbery 1n tho 
flrat degree wit h a d n orou and dcue.ly 
.enpon; .h t 1 aoction •~ ( o . 

s t . n., oec . 4~0, P• 3043) , tlx1na 
_nol·ee.oed pWl1eh:v.mta to be ndde d by 
t ho trinl ju e tor e cceo i ve convic­
tion or f olon1 eo tte bile ~reed 

t h u pintol or deadl y ecpon; an ~ t 
1. nou ~cotion 4 61 ( o . ~t . ., oeo. 
'461, p . ~003) . • e ppell nt ~ con­
tot:tUna tb t . ot1on ~ ( Lo c ! .. o. 10271 P• 173 (_o . a t . . ., oee. 4£8, P• S043J 
by itlpllco. t1on repeal d EJection 4461, the 
bcbttuol cx1.nn l t otut • ~ 1c court 
on1d : • ~ o foil t o f!ad nny conflict 
bet ceo t he t~ otetute , although 1t ie 
porreetly C' ront t hr t both c nnot be 
erroct1 vely opl)ll d to t ho pun1e nt 
in a ll o e co t the . t1 e . For es:csple , 

oeren nt c!Sht be ntenccd to d tb 
r or t 'Obbory 1t1 tJ.e flr t Oograc , ocor:aplt.ehe4 
by meons or c dnncerou d d dl y eepoo, 
under t ho prov1clono of eect1on 5510 , p . 
1?4 , 1927 ( t o . St . ;nn. , soc . 4061 , 
p. ~863) , oo t h t euch dctendo.nt could 
unGer{Tp no dd1 tion. 1 p u'li E.lu:ent under 
octton ~?02 (uo . t . ., oec . 4~61, 

P• 5063) , Bltbo tt os l loged and 
praYed that he h 4 pr&v1o~ly beon convicted 
or n fe lony. ' " 

In the ca o of ... tate v. ':oylor, lG .:,) • r. . (1.ld ) ' 7' , 
t he court , ope 1 or tho hnbi t 1 crl tnel ot , ~ yo 
(1 . e . 476): 

''In ubat. nco , eot~on 702, •• .-.; • 191 , 
ro~ i r o t ho Jury , u~on conviction ror nny 
orronoo . to 1t .. pooo tl mmi:>l .rmt t he 
I:.OX1 Ubl ponnlty prov1d d by 1 ror oh 
oftcnso t prov! i n. ! t lcl nllc Od end 
ch~ t .at tb dot neant he~ proY1ounly beon 
cantcnccd u~on a conviction or nny orr nne 
pcni vtwblo by 1cpr1aonco!lt in the on1 tont1 rJ 
or of n ott ampt to c~ut uob nn o~roneo , 
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bas t hereEfter served out hi s sentence , 
8!ld ha~ been rtnnlly dischorged . The 
character of the prior convicti on and 
t he nature of t he ubaeq•.lent cha r ge a re 
not controlling , co long na t he first 
orrenae was pw1i abnble by 1mpr1~ onment 
in the penitentiary , or wna an attempt 
t o co it ouch an ortonse. " 

4 s statod in tllo Krebs cuso , tho object ot this statute 
waa to i mpose heavier penalties on tlle offender ,.Jho hoo a 
preTious cri.dn;.~l record . 

If t ho jLUy, on h vi~ the ~ uestion eub~itted to them 
or whether t he dofor1..1. nt i."' ti'(lilty of the homl o1de cba r t..e , re­
g~rdlcsa of bis criminal record t.oretorore, believe the r cts 
juatifr i t, they 'l.l.Y n:.HHlao t he puni hr.lont ot doath . 

Statutes 6houl~ bo given a reasonabl e construction, 
and it would be coutrnry t o r eason to cont end that a deton~ nt 
ahoul~ be punished with a liGhter sontonce it he hnd been tormorly 
convicted than it he had not . 

CONCLUJl O l 

It io our opinion tha t t~e de! n ant , under the circum­
stonces set f orth by your inquiry , in ubject to being charged 
under t he habitual crimina l oot , 1d it the Jury hBTe sub itted 
to them by proper instructions tl le COl'I.Im1G a1on of' t he fonaor folony t 
conviction thereof , service ot t he 5entcnce nd d1ochor ge , ond tbey 
find t hat t he so.m hne occurred , end th t defendant is guilty or 
t he i .ediate cbar s e, t i ~ jury I!:&Y legally assess the death ponelty 
and must , at a ll evonto , e.eaeas t he derondent ' e punishment at aa 
much an life 1mpr1so~ont . 

Very truly yours , 

JJP.AK.E I T.iON t 
Aaai~tant ttor ney Conera l . 

l "ht. . • ...t..a. • ... , ~ r . , 
( ~ctin~) Attorney Goner 1. 
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