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CONJ)EMNATI ON : 

) Bod.I'd of Permanent seat of Government 
) does not have power to condemn under" 
) Laws of 1935. pages 53-54, nor unaer 

general law. without special stat·1tory 
authority. 
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September 25, 1935. 

Hon . Richard R. Nacy 
State Trea surer 
Jefferson City. Missouri 

De!lr t!r . Bacy' 

This is to acknowlodge receipt of your letter 
ot September 16. 1935, in which you request an opinion 
of this Department on tbe questions therein submitted. 
Your letter of request is as follows: 

"In the Session Acta of 19~. pagea 
53 nd 54 , will be found an act 
entitled: 

' APPROPRIATIONS: !oney for the 
purelnso of land for the purpose 
or enl arging the State Capit ol 

oundo ••• • 

• w111 you ploaso ~dvise me off1ciall7 
whether the State ot 1ssour1 ma7 con­
demn the land refei-rod to in t h ia act, 
under this act, in the event the 
ownors of the property, am the State, 
are unable to agreo upon a purchase 
price . • 

Your questi on is. whether or not under the Act 
of the Leb1slaturo at tho 1935 Se ssion, found in Lawa ot 

ssour1 , 19M. at Pfl&Os 53 and 54, the State hao a right 
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t o condemn the property t o enl~r6o the State Capitol 
Grounds. 

%e are here i t h sett1n~ f orth 6 in its ent1ret7. 
sni d . ct as tollowa(eff ect1ve August 27. 19ZS): 

"AN ACT author1 zing the Board c£ Per­
manent Seat or Government of tbe 
St a te or Missouri to purchase all or 
any part of the parcels of a round 
and improvements thereon . lJing 
between the s tate Capitol Building 
and the Govornor ' s JJansion . and 
botween Capitol Avenue and the 
public a lle.y north thereof. in 
Jeffers on City. llissour-1. t or the 
purpose of cnlartiing t he State 
Capitol vrounds : 

"section 1. For the purpose ot 
enablin$ the Board of the Permanent 
seat ot Govern-ont or the State ot 

saour1 to enlar&e the state Capitol 
rounds. the Board ot the Peruanent 

Seat of Government is hereby author­
ized to purchase· all or ~ ot t~ 
parcels ot ground and the improve­
ments thereon. l ying between the 
State Cap1 tol Buil di.ng and the Gover-
nor •a aion. and between capitol 
Avenue and tbe public alley north 
thereof . in Jef ferson Cit,. M1aeour1. 

"Section 2 . The Board ot the Perma­
nent Seat of Govornmnt ehall keep 
accurate recorda or all purchases 
made . which recorda shall. amon..& other 
t hings . contain a correct description 
ot the lands purchased. the date pur­
chased and tho a..11ounts paid ror each 
parcel. and the ti tle t o all property 
purchased s hall be taken 1n the name 
of the State of U1asour1 . 
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•section 3 . There ia hereby appro­
priated out or the s tate Ireasurr. 
chargeable to the General 1evenue 
Fund. the sum ot one hundred twenty­
five t h ou sand dollars. (~125.000.00) 
or so much thereof as ua;y be deemed 
necessary to purchase and landscape 
all or any part of the parcels ot 
ground and the i mprovements thel"eon. 
l7ing between the State Capitol 
Building and tne Governor's ~ns1on. 
and bet ween Capitol Avenue and the 
public alley north thereof • in 
Jeffe~son City. Missouri; such pur­
chases to be made for the purpose ot 
enlarging the State capit ol ounds 
and t o make poss ible the ultimate 
ownerall1p of all property by the State 
·ot ~1ssouri botwoen the present State 
Capitol Grounds and the grounds upon 
which the Governor's Dansion nov 
s t ands6 an d such sum to be expended 
~Y the Board ot Permanent seat ot 
Government, by and wit h tho written 
consent of the Governor .. when and as 
opportunity may oxist. to purctaae 
such parcel or parcels of ground at 
prices which may be deemed to be 
reasonable and tatr . • 

It will be noted that the above Act is divided i nto 
tbree sections: section 1 provides that the Soard ot 
Permanent Seat of Government is authorized to purchase the 
lands 1!18nt1oned i n said net; section 2 provides that records 
fti.Ust be kept b ., the Board of al l purchase s nade; and Section 
3 appropriates 125. 000 for the use of the board in purcbaa­
ing t he lands mentioned . 

'l'he question turns on whether the Board of Permanent 
seat of Gove rnment of the State of Missouri . being unable to 
negotiate the purcba se of t he land a • would have a right to 
proceed to condemn samo under tbe gencra1 condemnation statutes 
ot L11saour1 . 
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l')le power of "eminent do11B1n" bas been dot1nod to 
be the right or power or a sovereign atat• to appropriate 
private propert;y to particular usea~ tor the purpose o~ 
promoting tho general weltnre . This power is inherent 1n 
tho sovoreignt7 without any spec1f1c authority given b.J 
tho Constitution. 'lhe prevaili ng autborit7 1a that the 
power to exorcise the right of eminent domain la lo01a-
1at1ve. 

10 Ruling Case law. Section 11. has thia to SRJ: 

•under the customary division of govern­
oental power into three branches. exec­
utive. legislative and judicial. the 
right to authorize the exercise ot the 
paver ie wholl7 le61ela tl ve. and there 
can be no taking ot private propert"J 
for public uae agai nst the will ot the 
owner v1thout direct author1t," trom 
the legislature. Riche v. ater Co . 
?5 ~e. 91 •• &wnor v. ater co •• 78 ·e. 
127. 3 Atl. 40; osele;y v. tater Co •• 
94 e. 83• 46 Atl . 809; ~ rown v. Gerald. 
100 e. 351. 61 Atl. 785- 70 L. R. A. 
472. 109 Am. st. •P• 526; ~ford v. 
Bangor. 102 Me . 340. 66 Atl . 731. 11 
L. R. A. (n. s . ) 940; Brown v . ,ater 
Dlst •• 108 .e. 227 • 79 Atl. 907; Bowen 
v. 1ater Co •• 114 ~. 150. 95 At1. ?79. 
J.be executive branch of the goverJlJZitnt 
could not. without t he authority or 
some statute. proceed to condemn op­
erty tor its own uses. and no municipal 
corporation or other sub•dlv1a1on or 
the ata te baa any prerogative right to 
exercise the power or eminent domasn. • 

The Sllpreme Court of Missouri 1n the case of s tate 
ex re1. State Highway Cocmission v . Gordon, 36 s . . • (2d) 
105. 1. c . 106. speaking through Ra¢lo.nd, J •• had this to 
say on t he subject: 

' 
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"1'he power ot emj.nen t domain is in­
be rent 1n sovereignty and e.xiata 1n 
a sovereign state without any recog­
nition or it in the constitution. 
Const i tutional Jr ov1siona relating 
to Lhe taking of property are but 
limitations upon a p~er which would 
otherwise be without li~lt . 10 R. c. 
L. 11. The right t o exercise the 
power . or to authorize ita exercise . 
is whol ly l egislative. .hen an 
ngency or the state asserts that the 
right to exercise the power has been 
delegated to it . it oust be able to 
point out a statute which in express 
terms or by clear ~plication author­
izes such exercise and to the extent 
cl aimed. 

As i s stated in Lewis. ~nent Domain. Vol. 1. 
(3d ed.) Section 367: 

•The pot"Jer ot eminent domain being 
an . i ncident ot sovereignty is inherent 
in the state government and i n the 
several states. by virtue of their 
sovereignty. It does not exist 1n aD.J' 
subordinate political d1•1s1on or 
public cor poration unless granted b7 
tbe aovereign power ~ ~ • • -st. Thla 
power . with all ita incidents. is 
vested in t be legislatures o r the 
several states b y the ..>eaeral grant 
ot leg1alat1ve powers containod in 
the Constitution. om thia it 
tol lowa. first. t htlt tihe power can 
only be exercised by Yirtue ot a legisl ative 
enact:nent; second. that the t l me. D&n.ner 
and occas1o ... 1 of ita exercise aro wholl7 
in the control and discret ion of the JG~is­
lature. except as restrained b7 the Consti­
t ution. •It lies in its discretion to 
deter~e to what extent. on what occasions. 
and umer what circumstance s this power 
shall be exercised.• • 
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And found 1n tne same text. Section 369 a 

" he t~r tho po.-rcr of' e:~1nent domain 
sb.llll bo put in motion for s.ny 
~rt1c~lar purpose . and llbetbor the 
erlgencies or tho occasion and the 
public welf'are require o~ justify 
its exerci se aro questions which 
rest ont1rely with the le 1slature. " 

Section 371: 

"The o.xer~so ot the power being 
a~:nst com on right. it cannot be 
1upl1od or interred from vague or 
doubtful l angua_,e. but must be given 
in expre ss torms or by nocoa~ 
i mp 1cnt1on. .ben the right to 
exercise the power can only be mad.e 
out by argument and inference. it 
does not exist . " 

Quoting f'rom t he notes of 4 A. L. R. 786. the rule 
1e stated as follows: 

"The lo13islature must determine~ in 
each particular caae . the necessity 
or oxpedienoy or oxere1s1ng the 
power of em1nont dollllin tor mld.ng 
public 11::Jprovolll!nta. Cooter v . 
Tide . ator Co •• 10 M. J. ~q. 67; 
Buffalo & D. Y. Cit.1 R. Co. v. BPa1nnrd. 
9 U. Y. 109; Valloy City Salt Co . v . 
Brown .. 7 r.~. va. 195. " 

The quest ion then resolves itself into whether or 
not the .J8git3lature under the provisions ot the above act 
has del ega tod. by the la.nguage therein used. t o the Board 
ot Permanent at of Government the power to condemn the 
lands in que:st 1on. e do not find t hat this a gency or tbe 
state., either under this statute or generally. hrls any 
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right to condemn property to enlarge tho State Capitol 
Grounds. The Leg islatUPe ms g iven to this Board. UDder 
this act . the power t o purehtlse all or a.n;y ot the parcels 
ot ground and the i !:lprovementa thereon. but nowhere does 
the act state that it bas a right to condemn the lands. 
in event that it is unable to purchase t ho lande b7 
negotiation w1 th tho owners. It might be said that t;ba 
word "purchase" i n its broad sense •ould include the word 
•cond.ecma but we think that the word "purcmae" cannot be 
given any s uch mean1~ and it was not the inten t ot the 
Legislature to use it 1n ita broad sense. but on the con­
trary to give to it 1 ts popular meaning. 

II. 

As to the question a s to wbetller the word "condemn• 
is included 1n the word "purchase." we cite tbe following 
case e and excerpts from s ame: 

In the caae of Paris ounta1n ater Co. v . Cit)- ot 
Greenville. 89 s. E. 669. 1. c . 671 ( S. c .). the court had 
this to sq: 

•It is .Ud. however. tbat even it the 
statut e is unconstitutional. the Consti­
tution itself gives the right ·or con­
demnation when it g ives the right to 
pur chase; that conde tion 1n purchase. 

"In Cnm:n1ng s v. Co1eDBD. 7 Rich. Eq. 518. 
62 Am. Dec. 402 . it is said: 

' A geaeral rule in the interpret& tion 
ot statutes is to defi ne the worda 
emplo78d by the Legislature , in their 
popular s ense . • 

"The name r ule a ppl1e a to eonstitut1ona 
(Kents Com. Vol . 4 . p e 441); 'A pur­
chase in the ordi.ntlry and popular 
acceptation of the term is the trans­
mission of property f'ro1D one person to 
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anothe r, by their voluntary act and 
agreement. founded on a valuable 
consideration.' 

•cond~t1an has a val~ble cons1dor­
at1on. but it is in i ts nature not 
voluntary • There may be somo.th1ng 1n 
tho context or general sarrmmdings to 
show tba t the word 1 s not used 1n the 
popular aenae. There is nothing in the 
context- to show that the word tpurcmse • 
is not used 1n its popular sense. The 
surroundings are t he other way . " 

Also, in the case of City of Enterprise v. Smith~ 
62 Pac . 324, 1. e. 326 (Kans.), the court sai d the following & 

"But in general, statutes are presumed 
to use words i n their popular sense . 
Hence the t echnical meaning 1a rejected 
as soon a s the judicial mind is satis-
fied that another is mor e &6l'"eeable to 
the object and intention. End. I nter. 
of Statutes, 74 , 76. It is evident . 
therefore, thAt tho word ' purchase• in 
the tit l e t o t he act in question~ was 
not used in the technical legal sense. 
because such title is not inclusive ot . 
or eognat~ with the tecbpical subject 
of titles to real estate by purchase. 
but is inclusive or and cognate w1 th 
the general subject of acquisition ot 
tbs title to real ostate for waterworks 
purposes. ' he authoritie-s. t hough few 
in number upon the part i eular question. 
support the rul1ll¢ we make . 

•xn Kohl v. r·ntted States~ 91 u. s. 366. 
23 Law. Ed. 449 . the meaning of the word. 
fpurc.base.' aa used in the statute 
providing tor the condemnation ot property. 
vas considered. The court said: •It ia 
true the wor& 0 to purchase• might be con­
strued as i ncluding the power to acquire 
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by eondecnation; tor . teebnically. 
"purcbnse" includes all methods ot 
acquisition other than that of descent . 
But generally 1n statutes. as 1n 
common use. tho word ie emplo7e d in 
a sense not technical . ortly meaning 
acquisition by contract between the 
pa~t1ea without governmental inter­
f erence ... 

In the cane or Gri ffith v. Trent on, 76 N. J . Law.Rep •• 
page 24 , it was said: 

"The contention of the prosecutors 
is that the ; i t y of '!'renton is not 
i nv.e sted w1 t h the power t o condemn 
their lands by force or a statute. 
the title ot which is 'An Act to 
authorize cities of this state to 
~chase lands and erect sui table 
uldl~e tor city purposes. and to 

sell lAnd and buildings now used for 
such purposes . • * il- §> • • 

The gr-ound ot this contention is 
that the exerciao ot the· r10}lt ot 
eminent domai n ia not expressed in 
this title aa one of the objects 
empl oyed in the act.• 

Further quoting. 

"The c ontroverted question 1a •hetber 
t he words 'to purchn se • • in the t1 tle 
of this act. expressed in a constitu­
tional sense,. that it 1s one ot tl» 
objects of the net t o authorize the 
taking of Jrivate lands ~or condernna• 
tion. On behalt of the atate it is 
arguod that •to purchase' is the 
equivalen t of •to acquire; • that the 
ter-:n • purcm se • is broad enough to 
include any method or acquiring real 
property' by the act of t he part7 aa 
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op osed to t he act of law; that 
in legal terminology 'purchase' 
meana the acqu1a1t~on or an estate 
in land otherwise t}:an by 1nher1 t-
unce ." , 

In th1e caao the court deaided tbat the worda 
•to purchase" meant "to b-,q"; and hence did not embrace 
the right t o condemn, th0\16h 1 t ia broad enough to 
embrace such right , stating tho following: 

'''!'be obvious pur!)ose or this consti­
tutional require=ent, Article Iv, 
Section 7 ( P. L. 4) ia to give 
in1'ormation as to tho atatute to 
the legislators and the public, and. 
consequently , the title ehould read 
as it probably would be undorstood br 
unprofessional persons or ordinar, 
intelligence. " 

In ~rds & Pbraaos, (24 s .) Vol. 4, page 63, the 
i10rd8 •to purcmso" are defined as follows 1 

"'?he words 'to purchase 1 may be con­
strued as including tho powor to 
acquire by condemnation, yet uenerally 
in statutes, as well as by common use, 
the word ' purchnse • is employed to 
denote acquisition by contract be tween 
the parties without governmental inter­
ference. eeks v. Grace , 80 ll. B. 220, 
222, 194 sa . 296, 9 L. R. A. (N. S.) 
1092, 10 Ann . c~a. 1077 (citing Kohl v . 
united States, 91 u. s. 367, 23 L. Ed. 
449 ) . • 

Historically. we re~er to the 1911 session Acta. 
page 108. which waa the . ~ot creating a State Capitol Com• 
mission Board fo11ow1n3 the destruction o~ the State Capitol 
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by tire. This boo.rd was given the tollow1ng powers 

"If said board shall be unable to 
purchase the premises or any par·t 
of said premises oo described by i t 
for the additional state capitol 
premises. for a price or prices 
deemed bJ 1 t to be just and reason­
able. the Attorney-General shall on 
bebalt ot the State. and in 1ta 
name institute in the Circuit Court 
of Cole County. tisaouri• a 0ainat 
tbe proper property owner a aD4 
prosecute to a .t1na.l termination an 
action or actions for the c ondemna-
tion ot ea1d premises (including 
intervening streets of tne City ot 
Jeftersou ) to na1d public use con­
teinplated by this act. .:laid J)l'Ocee4-
1ng or action to cont'orm to the pro­
visions or Article 2. Chapter 22 ot 
the qeviaed Statutes ot 1909 or th1a 
s tate. so tar as the same may be 
applicable thereto . • 

So it will be aoen that t a Legislature deemed it 
necessary to g ive specific authori t y to thB State capitol 
Con:misaion £oard to condemn the needed propert,-.1n eyent the 
board waa unable to purchase aac:e. 

At the time o~ tha creation or the State Highway 
Co~1ss1on. Laws of Kissour~ 192J . 1st and 2d Extra Sessions. 
p e 141. ~oc~1on 21. express power wus given to the Coo:nia­
aio!'l to condemn lard in evont of its 1mbil1ty to purchase or 
lea se the ncceD~ar;y land for highway purpo3oa. and wo.a g iven 
the apocif1c authority to exerc1ae the right of eminent 
do~1n under the general condemnat i on statutes. 

Also. under the law providing tor a Co~aa1on to 
euporrlae the re;ya1r1ng. re. odel1ng and rebu1J.<l1ag ot State 
eleomoa)'nary and penal 1nst1 tut1ona, f'ound at pa ~· 107 .. 
Laws ot M1ssour 1. 19~-M. in almost tho identical language 
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as used in the authority g i ven the State Capitol Commission 
Board to condemn lands . t he po~r is g iven the state Building 
Colmiss1on to condemn lands tor the purpose ot constru~t1ng 
and remodelino eleemou.ynary and penal institutions thereon. 

It will thus be seen tbtl t in each of these ca ses the 
respective commissions and boards were given specific authority 
to condemn the ·needed properties in ~vent they wore unable 
to purchase same. and the Legislature authorized the respec­
tive boards to }FOceod under the general co!:d&mns.tion statutes. 
namely: etions 1340 to 1349~ inclusive. R. s. , Mo •• 1929. and 
a mendments thereto. 

In this ease. 1f the Legislature had desired to o.dd 
t he po er "to condemn" to t he right *to purchase." it could 
have very easily dono so, and it undoubtedly bad such power. 

Further, t he Legislature aopropriatod 125.000 to 
purchase the proper ty-. and 1n condeDU'lll.t1o 1 proceedings it 1a 
possible tm.t more than that amount would be adjudged against 
the s tate tor the property. and i H that case· there would not 
be auff1e1ent sum a.ppro~iated to -pe.;r for same. ..e do not 
think that the Legislature i ntended to include the ptJwer or 
condemnat ion to tbi.s Board when it gave the authority "to 
purchase. " 

Conclusion, 

From the above o.nd fore.:;oi.ng. and other rea sons . it 
1s our opinion that the Board ot Permanent seat or Government 
neither under this Act nor under the t.,;eneral statute would 
have authority to condemn t he property ln question. ln the 
event the owners of the property. ancl the St ate. are Ul'lllble 
to agree upon the purchase price . 

APPROVED: 

tiOf lckt¥litfCK 
Attorney-General 

CRH:BG 

COVELL R . HE\liTl' 
Assistant At t orney-General 


