
STAT E THEASURE~ ; Federal Housing Admini s tra tion first deed of trust 
notes do not of thews elves beooroe l ~~al collateral 
for state moneys depoei ted. / /
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June 18 , 1935. 

Honor able R1ohara R. l&cy 
s t a t e Treasuze% 
Jefferson Oity, Mi ssouri 

Attention of Mr . H. ~ . Johnson, 
Chief Clezk. 

near J ir : 

This will acknowl edge recei pt o f your inquiry which ia 
aa follows : 

•1 am enclosing hore itn l et ter from the 
ercnaut Bank , ~an&aa City, Wi aouri , 

and wisn you would Kive me your official 
opinion as t o netn~r f irs t mort ragee , 
insured by ~ederal Housi ng Administration 
under Ti tle II, ar e t l 1gible to be de~osited 
1:1 t h t ne Stat e aa collat er al on bank depoai t s . '1 

3ec t1on 15 of Article X of the Constitution of Mi ssouri 
r eads as follows : 

"All moneys now, or et any time herenfter, 
i n t ne State treasuzy , belongi ng to t he 
Sta te, shall , i mediately on rec ei pt 
tnereof, be de posited by tne Treasurer t o 
tbe c redit o r tbc State for tne · enefit 
ot the fund ~ t o wnicb t ney rea~ ctively 
be~ou~ , i n s uch ba nk or banks as he y, 
fro m t i me to time , with the approval of 
tne Governor ~ud Attorney Gener al, select, 
tne sa i o bank or banx ~ivin aec~rity, 
aati atactory to t he ~overnor a nd At torney­
General , f or t ue sat - keepi ng a nd pay ent 
of sucn oe~sit , wnen demanded by the 
tate rreasurer on bia chock - auon bank 

to pay a bonuo tor tn us e of sucn de~aits 
no t l ess tn~n th e bonua 9ai d by otner 
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banta for a1m1l ir deposit&; and the 
aa~e , to~etner with such intereat and 
profit s aa may ccrue thereon, ehall be 
disbursed by aaitt Treasuzer, tor the 
purposes of the State , accordi~ to law, 
upon •azrant s drawn by the Stat Auditor, 
and not otherwise.~ 

Section 2 of Ohapter 847, page 1246-71 of t he r eder&l 
Housing Administration Act, Volume 48, Part 1, United St atea Statutea 
at Large, provides, among other things &a followe: 

•In no case shall tbe insur nee, ranted 
by the Adm1n1strnt1on under this section 
to a ny auch financial inotitutton, exceed 
twenty per centum of the total amount of 
the loano , · artvancea of credits · and pur­
onaaes made by s aid financial institution 
for suob p~r po se , ana tnetotal liability 
incurred by the Administrator for such 
insurance shall in no case exceed in the 
aggregcte two hundred million dollars . 
lo i nsuranc e eh&ll be granted, uncer this 
section, to any ~uch !inrmctal institution 
w1 tn respect to any obligation representing 
any sucp l oRn , advaoce .of credit or pur­
chase by 1t, the f ace amount of which ex­
ceeds ·a,ooo.oo nor unless the obligation 
nears such interest, has aucb maturity and 
contains such other teres , conditions 
and reatrt ctions aa the Administrator 
s hall prescribe. • 

Secttone 11388 to 11477 Revtaed J t a tutea lS29, set forth 
the duty of tho St~te Tr easurer , and ~eotton 1146 prescribes •for 
tbe security of the funds deposited by th~ t r easurer under the pro­
visions ot Articles I antt II of this chapter the governor, attorney­
general and the treaaurer shall reGuire of said selected and appr oved 
banks or banking 1nst1tutioaa g1 v1n& security for the sa fekeeping 
and payment of said deposita a bond equal to at least twenty-five 
per cent of the amount of the accepted bid or bids, t o be a pproved 
by tbe governor ana at ~orney-gener6l , and in aoQ1tion thereto bonds 
of the United ~tatea, the state of Kiasouri, or 1n their discretion, 
• • • •• 
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Continuing , sai d ao•t&on r eads : 

.. Jlioh bon , she.ll be deliver d to the 
s t a t t reasurer and r eceipted for by him 

d. r #'t 1ned bf him i n tho vault s of the 
ot o.ve t .rea.sury of t r i a atti.to, or in 
tbe vaults of such banks or a!e deposi­
t ory as the t overnor, &t torney-reneral 
l.nd treasurer .~ay agree upon; and 1f 
in any case, or ~t &ny t1 e , s uch bonds 
are no t s:tti fac t ory security t o the 
,·overnor and attorney- ener~l , tor 
depoei t a made under articles 1 and 2 
of t hi s ohapt .r, tboy m~y re\Uire suob 
additional security t o be given as shall 
be S<-1.ti s f'actory t o thett, ""'hiell sai d bonds 
or any part ther eof, may f rom time to 
time be wi thdrawn on t be written conaent 
of the governor , o.ttorney general and 
'treasurer ; and th~ gover nor , &t torney­
gen\ rOl nJ sta t e trea~urer shall , from 
ti~ to ti llic , inspect such bonds and aee 
t ha t the .uo are actually k<:pt in the 
vaults of t he ata tc treasury, or in t he 
Yaul te of euob bank or oanks ~ther t han 
the bank or banks selected s t ne staie 
depo ~t tory , as tbe gov&rtw? , attor ney­
generr..l an~ state tree.sure:r ~nay have dul y 
agr. e d upon; prov1<~e•l , tha t a. suf1'1c 1ent 
amount of -c. t d bonc:ls to secure enid 
deposi t a shall el ays be kept in t he 
t reasury or i n suob ~ l ected dopo ~1tory, 
and in tne event th~ t such bank or banks 
or banki ng instit\J. tions of depoait ebal.l 
!~11 t o pay such ~e~sitr , or any part 
th reof', oa t he check or onecks of the 
s tat e \ reasurer, then it shall Je the 
dut y of the etate trenouter to l ortb­
with conver t s uch bonds into s-o>uey and 
disburse th same a · cor di ng to l aw, upon 
the warrant o drawn D7 the stat e auditor 
upon the funds f or wt1i oh aa1d bonds are 
s ecurity. \ny b~~ a~ 1ng depo ~tt ot 
bonds with t nc s t at treasurer unde:r the 



Hon. Richard R. l acy -4-

provisions of articles 1 ana 2 of tb1a 
chapter may cause such bonda to be 
~ njoraed or at aaped, aa they y dee 

June 18 , 19~5. 

pro •. er, ao aa to snow tbey are deposited 
aa colla teral , and are not transferable, 
exce~t upon the conditions of art1clea l 
and a of t b1o chapter ; Provided, however, 
the governor, at t or ney-general and 
t r easurer , in their discretion, may allow 
sai d selected banks to depo5it ae eecur1ty 
f or the safe- keeping ol" sai d funas , 1n lieu 
vf the above mentioned bonds , the notes 
neld by ea1o banta or oanking institutions, 
secured by f1rat deeds of trust on Mis­
souri r eal estate , Which notes and deeds 
of trus t shall not exceed 50 per cent . of 
the actual value of sai d real eat te , which 
security shal l &lao be aooo panted by an 
abst ract of title certi f ied to d te by a 
co pet ent abstractor ana the written 
opi nion of some reputabl e l awyer to the 
effect tha t the title t o t he l ands covered 
b y such deeds of trust is well vested 1nthe 
gr antors of such deed , and aai d bank or 
banking \natitutionn aball be r equired to 
fur ni sh a per sonal bon~ equal to a t least 
75 per cont. of the amount of tbe acoepted 
bid o ? b1Js;••·•• • •• •• •• 

In 1931 a l aw waa p seed amendi ng the &Dove section (1931 deaaion Acta, 
page 378 ). wb1ch no perlli ts feder al laud bank bonda aa aecuri ty &lao . 

It w111 be noted tha t aaid s t atute pl aces the di acretion 
t n three el ected stat e of ficers, t he Go•ernor, Attoruey General and 
State Treasurer, to allow el ected bank to depo 1t ae collateral 
aecuri ty •notea bela by sai d bank• or bant ing institutions secured 
by f irst d eda of trust on ' i s ourt re 1 eat ate , Which notes and deeds 
of t r us t aball not exceeu fifty p r cent of the actual Yalue of 
said r eal estate , whtch sec~ity shall also be accompanied by an 
abstract and •n opini on fro m a l a Jer aa to the title,• and ea1d 
bank , if 1t ~&kea dv ntage of the et hod pr ovided tor putting up 
notes e cured by r eeL ~ •~ate first mort agee 1n t naouri, 18 required 
to furnish a per a~nal bond equal to at l east aeYenty-f ive per cent 
of the amount of the accepted bid or bt ds . 
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In the oa ae of In re: Hol-Land Banking Co•pany, 313 
~o . 307, lt was held 'hat Article II of Chapter 72 ooapriaes a 
scheme complete within itself fo r pr ot ecting the deposita of the 
State. 

In thi s case the history and devel op ent of thia law 
i s trace~ ; enacte4 f1ret 1n 1889 it required the highes t quality 
of bonds as collator 1, and l a t er the field waa widened ao tha t now 
not only bonaa of the United t a tea and the State of Ui eaouri, but 
al so thos e of the ~ll er cttlea and other political ub~ivietone 
are acceptable. Like i se , in mor e recent year e , the latitude of 
acceptabl e security was i dened to t ake 1n notea of the qual1f1cat1one 
set forth in the ?reaent statute. ~uotin froa sai d caae of In re: 
Holland Banki ng Co pany, supr a , 1. c. 321 , the court aaye: 

•tbua it i seen th~t, aa aocur1t1ea 
of lese absolutely certain value were 
autb~rt&ed to be accepted aa security, 
dd1t\onal aaf egu ds through the aeana 

of per sonal bon~• ere e r.acte~. AlthoUgh 
b~nda of citi ea , school districts, dr in­
age and l evee di t rict s and of ot her 
states, are ev rywbere regarded as high 
grad aecuritiaa , a bond of t enty-five 
per cent or tne accepted bid or bi de waa 
requi rea. ! be Leglel tura only authorized 
the acceptance of not es s cured by deeds 
of trus t on r eal estate an1 bonda of cities 
of two thousan4 popula tion wnen 1t suppoaedly 
~ade tho ~tate's depoa1t auft 1oiently eafe 
by e~acting per sonal bonds i n addition equal 
to a t least seventy-five per cent of the 
.coopted bid or bide. 

Tbe ni atory or t be original Act of 1879 
(now ection 11~69) can~ot be studied 
without re~cn1ng tbe conclusion tha t i' 
naa be n the lcgtal tlve policy of thia 
State so t o safeguard tb deposits of the 
et~te • s money by exactions of collateral 
eecur1tJ and per sonal bonQa of eucb a ount 
as •~ole t o protect t e late aga1nat loaa 
occasioned by fa i l ure of deposi tori es to 
oay i to depo ita , r egardl~•• of t Le common­
law priority att~cbi~ to claims due the 
State and r garaleaa of our s t atute or 
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1881 , (no~ ~ection 7212) •blob is atmply 
decl aratory of tbe oo n law on the 
subject. In otber orda, A~t 1 cle II , 
Chapter 1 2~ , and particularlJ Section 
1 3379, comprise a complete and supposedly 
all- autt1c1cnt separate scheme for pro­
tcc ·l.in the <1eposi t s of tlle Ste.te. It 
as enti1ely u~cces ary for the Legis­

l ature tv so to tbe full xtent it did 1n 
exact i ng both bonds d secured notes of 
Yalue OQU l to tho deposits &Dw percon&l 
bouda in addition tbereto , if 1t • a s ita 
inGen .;.lou to rel y upo ~.t cnertJ. priority 
rights Al.ordea by tbe common l aw or t he 
statute of 188~ . 

At p c 323 thereof tbe Court aaye: 

•Anotbor and c ~~1A ly Just a a co ,ent 
reason - tven was tb t tne act comprised a 
co pleto and & ~r~te ache e 1n itself f or 
protecti d poa1t5 of the ~oYern ent. • 

~uoti fro• the c s e of Coo~ County ation&l ant Ya . 
Unite6 States, 27 L. Ed. (u. S. ) ~J7, a i d o ; inion continues: 

- 'In tne second pl&oe , when the b nta are 
de depositaries of public neys , and 

e ployed as f1nano1 1 ngenta of the GoYern­
ment , it 1& tbe duty of tho n~ cretary of t he 
Treasury t o require the t o ~1Ye satisfactory 
a curi ty, by the dapoait of tn1tea States 
bonds or otherwise, for the a fekeeping and 
proapt payment o f the public money deposi t ed 
an4 for the faithful performance of their 
d~ t i a • fin noial agent s . Tne amount of 
securi ty which the secr~tary m&J tnua reQuire 
has no limit but hi e own ~uc ant s to 
i ta n ceaeity. very ofticer of a bank wnton 
1e not an autbor1zea do~oa1tary , and which 
baa not tLererore iv n the zecuired security, 
wn kno•1 ly r eoeiYea auy vublic mone7 on 
deyeait , is liable for e be&zle ent . (R. s . 
. ~ct1on 5497) . Tbe GoYernment cao 'hue 
al ay&h v security, 11w1ted in ount only 
by the J ga~nt of t ne ~retary of the 
Treasury , t or public neya depoe1ted • 1th 
ony na tional bant. 
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1th these provisions tor security against 
po 1bl leas for mcneya epoa1~ed , it 

u\lld. aee unly e (,u1 t able th t tbe Govern­
ent abvul~ cAll for auob aeourity, and, 

if it proYc inau1tici nt t ke tho position 
of other or ditvr & 1 tne d1atr1butlon 
ot the as sets or ~b ban in etta ot· ita 
failure . • 

~ ot1on 13~7 or our at tute does not leave 
eith r the value or tne character of the 
security fa the State's Jepoa1ta to the 
d1aolet1on of the Treaaurer ana tbe otner 
state officers. It fixed a m1n1 ua of 
security which u t be exacted. The bond• 
6nd notes t a ken a cuoh eecurity uat be 
or a value •t least equal t o tne depoa1 t, 
itb the additional require eu~ of per sonal 

bofid of twenty-f ive per cent or the bid 
aocepte~, here certain bonds are put up, 

nd per oncl bond of aeventy- 1ive per cent 
of auch accepted bid wbeu notes secured 
by real ~ata ~e are put up as aecuritJ . If 
such aini um require ents are faithfullJ 
ob&ervea 4lld solvent ptiraon 1 bonds taken, 
no loss can ocrue to t he State ou account 
of such deposit. 

The rule tha t tne State ill be dee ed to 
have a ive i ts 6 eneral co ·on- law or 
at tutory ~r1v~1~J •hera lt ex eta 5ecur1tJ 
tor itG a poait& • a declare bJ ~b. upreme 
court of Ut ah in ational Sur e t y Company va . 
?1 xton, i08 ac . 78. It • a th r e said: 

•un r th bauk1ng laws of t bia St te, 
toe St te, b) its acts nd CQnduct, uaa 
cloar!y inaioat•~ that it olai a no pre­
ferential ri&bta over other depo 1tora. 
nile tn law authorizes tne State Treasurer 

to depo it t he funds of the Stato in certain 
banks , 1~ also compelled bim to require the 
bank to aeoura tbo repay ent of the funda so 
depos ited. If the Stat e were relying upon 
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1ts preferential right, i t a funde would 
be amply secured without requiring any 
secur i t y of th t na ture ••• •• • •• 
True , the right s of the sovereign State 
a re ot deemed lost or a ived unless the 
wa1ver i s in expreee t erms , ye t we cannot 

ee , in so 1 s the deposit of publio 
funds is concerned, il view ot the laws 
of t his St te, and eapeci l l y in vie of 
the t at e ' s conduct 1n the a a tter before 
us, how it can be held other 1se t han t hat 
the Stnte did not 1nter.d t o assert 1t e 
prefe r ential right s t n thoa ttera , 
E~gardles e of wh~t 1ta rights in th~ t 
regar d may be , by authorizing the making 
of a deposit of public funds . • • 

Oontinu1~, 1 . c . 326: 

•I~ • i ll be seen that the Legi slature bas 
dev1 eed a pl an or ache e quite co pre­
henqive and oo pl ate by Whic h the public 
moneys ot the St ute y be loaned a t 
interest, and h s ith care and propriety 
ccnfer red upon thrue of 1 ~a btgbe t 
administrative officer s the power and duty 
t o s elect and qual i f y s t ate and national 
bank a uch depoattartce . The ~reaaurer 
1& forbidden t o deposit with ny depoaitary 
any excess over t he a mount of t be bond or 
securi ty f ur nished. • 

At page 331 , continuing, t he Cour t says : 

~ e are Eat1s f 1ed that t be dec ided trend 
of the better rensoned cases i s to the 
ef f ect tha t here st at e has a general 
s t atute iT \ng priority to the debt s due 
the State. or •her e the co~on 1 t o the 
s me effect i s r eoognizea nd here such 
s t ate ~lao naa a depo s itory law diTect1ng 
t he deposit of t ne s tato• e funds in selected 
depositori es wh\c b are required t o give 
full and adequat e secur ity equal to or 1n 
exoess of auc b deposita as mAy be lawfully 
&ade t herein, and b- r e no preference over 
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and nbove t he protection of auch s ecurity 
i s epeolfi cally pr ovided f or 11, such 
deposi t ory law, the s t ate wi ll oe cleemed 
to nave WG1ved its ~rtori tJ ri~bts under 
tb6' ener al ~riority s t tute or t he comcon 
1aw tnc c so ~ay be, ~nd ill be required 
to l oo to tbe security t~~eu by it for the 
repuymont of oucc deposita und can onlJ 
co e 1u on a p rity with general creditor• 
f or tLv distributive share of t he uu-
ple ed asset s of t he inaolvent d ~os1tory 
after i ' naa exh uated tbe security taken 
by it and a p lied a~me upon it u bt . 

Tn1 a is specially true here the s tatutee 
of such State , regul~t1Ui the oourae of 
procedure for i dding up t be affaire of 
an insolvent s t ate bank, aake peoific 
pr ovi s i on for priority in cort ~ in instances 
and make no pro Y1&1on for priority aa to 
(jebts due the s t a t e on account of unpaid. 
depo i t s . ~~ere depository laws of the 
character described are i n exi s tence and 
t b State r eaer vea fu1 4 po er a of 
visit t i on of such banta and cau ake un-
11a1ted inquiry into ita !!&ira , the 
State i in a positiont oppro teot ita 
depoet t a fully , and l oss can only b incurred 
whex e there 1a a fai l ure to t ake adv ntage 
of such powt re. To hold tLat the Sta~e . 
under auch c1r cuoatance , baa the ri bt to 
as er t priority in the unpl edged naset a of 
s ch u bank 1 i nequitable nn tends to 
~a~c s tate a~poaitori oa undeair ble a e 
depositories f or the or d1n ry depositor.• 

J o ner e i n t be sta tute 1 a proTiaio~ found requiring 
t ha t tne colla\er 1 note securi~y shall b or shall not be insured 
by the ed ral Housi ~1n1 atr tion. 

Of cours e , Afir tm~rt &ges w in tbemaelvea regardleae 
of whet ber tLey a re 1naur ~. re not al one ro~er s ecurity in the 
attempt to co plJ ith aaid statute, aa the note aeoured by aai d 
mort age i a the tui~ of value an the bol der of t he nota , by 
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y1rtue of being such , bas the rigbt t o enf or ce the li on of the deed 
of trust aecurtn~ t he note. 

e construe your inquiry t o be aa follo e: 

Aro notea wbioh are aeoured by n firs t mortgage lien on 
real eatate which ie locat ed in t he St te of 'i s~our1 , and hich 
~r• i ncured under t he t er ms of t he ~ ~oral Houe1n ~mt ni atratton 
Act , such collat er al as aaJ b acoopt ed under the proY1e1ona of 
~eotion 11469 ReY1aed s t a tute• 1929 aa pro per statutory eeourity 
~or t he deposit. in state aepoai t ortea , of t he t a t e •• money' 

C CLUSIO., 

If t he OoYernor and Attorney Gener al and state Treasurer 
of M1eaour1 , uai~· t heir a1s cre t1on aa provided by Section 11469, 
think it 1a not inconsistent wi t h aouna busines s t o pera1t banta 
wbtoh have been selec t ed aa depositoi i e& of Jt a t e money to depoait 
aa security fo r t he aafekeepi • ot aai d f unJ • in lieu of the 
ot her co l l a t er al ~cscr1be6 in aa i d section, t.he notea held by a 1d 
banks or b nki ug ins titutions aeoured by f irst deeds of truat on 
Mia ~our1 r eal eat te. wbicn notes and deeds ot trust shall not 
exceed fifty per cent of the actual T l ue of aa t d real eatat e , which 
aecuri t y shall De acoo•pani ed by an abatr act ot t1tle certified to 
date by a co oetent be~raoter and the ritten opi nion of a 
zeputable l .. yer to the aff ect tha t t he title t o t he lands coYer ed 
by auch deea of truat i s -e!l ves t d in the r antore of such 
dbed&, and i f sai d u nks or ba nki ng inett tutton f urniah a per­
sonal bond equal to at leaat eeTenty- fiYe per cent of the &QOunt 
ot the accepted bid or biaa , eai d tnree s tat e offici&le amay eo 
expreae themsel ves and thereupon sai d colla\ er·l a y be acceptedb 
by the S tate Treasurer under the proY1e ton or Ea1d s ct1on 11.69, 
r e &rdlesa of bether ~ai d note are insured by so~eone, whether 
the ederal overn .ent or other i ee; th t such 1n~urance doea 
not put said notes into a dtfr eront ol&S$1f1c tion wi th respect 
to tbia st tute tha n t hey woul d be in i f not in ured. The fact 
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tba t the noteo are so insured does not keep them from be1~ proper 
aeourity if other iae they e sure up to t ne statutory requirement•, 
nor doea it, of itself, lift the into t he cl assification of proper 
secur ity ae defined by the s t atute. 

APPROViD : 

~HN w. HOFFMAN, a'r. 
(Acting)Attorney ~eneral 

nw :w 

Very trul y J OU.L'& , 

DRAKE WATSO 
Assi s t nt Attoruey General 


