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SALARIES 2ND FEES: Circuit clerk and ex offiecio rneeri.i is
|

1

not entitled to retain fees for issumance
of marrisge licenses if by so doing he
roceives in compensation more than the
annual salary as deflined in Sec., 11786,
Re S. Ko. 1929,
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Honorable Lee iullins,
Prosecutiag sttorney,
stehlison County,

hoek Port, iiesouri.

uear air:

This will ascknowledge recelipt of your ilnquiry
which 18 ss follows:

"The County Court of ay County have
asked me to write to you for an
opinion in regard to Hecorder's Yees
for lseulng serrisge llcenses, eond
the recording of the marriege
certificate returned to his office.

"It seens thet formerly the lecordare

wore pernitted to retein all such fees
as thereon and did not sceount to the

County Court for eny sush,

"Uur present liecorder, who by reason
of the recent consolidatlion act, is
also the Circult Clerk, is contending
that he should be permitted to retein
all fees collected connected with
marriage licenses.

'The County Court ie asking your opinion
upon this proposition, which they hope
to recelve soon."

Gection 8979, i, 5. ko. 1929, provides:

“The recorder shezll record all marrisge
licenses ifssued in & well=bound dook
kept Tor that purposa, with the return
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thereon, for which he shall receive
a fee or one dollar, to be paild ror
by the person obtaining the same.”

The Leglslature has possed o law conecollidating the
office of circult clerk and recorder in certain counties,
The section relating to fees, being Section 117686, Laws of
Lissouri, 1953, page 369, is as Tollows:

"The ageregate amount of fees thet
any clerk of the Cirocuit Court under
srticles 2 and 3 of thie Chapter shall
be allowed to retalin for any one year's
servige shall not in eny cese eorceed
the amount hereinafter set out, In
counties heving a population of lcss
than 7,300 persons, the sum of (1000,00;
in counties having a population of 7,500
nnd less than 10,000 the sun
v1100,00; in counticse hav{nc a popu~
lnt on of 10,000 and less then 12,
persons, the sum of §1300,00; in
counties heving a populatien of 12,500
and less than 15,000 noruo the sun
of J1500,00; in oount es hav{
gopnlntton of 15,000 and lese than
rersons, the sum of J1700,00;
in oountioc having a populetion of
17,500 and less than £0,000 persons,
t?e sun of {1900, 1n counties heving
X uletion of 20,500 end loss then
nersons, the sum of | $2100,003
ln counties having a populatlon of
26,000 and less than 50,000 persons,
the sus of (£300,00; in counties havlng
a population of 350,000 nnd lees than
70,000 persons, the sum of +2500,003
in counties having a ggpulatlon of
70,000 and less than 000 porsons,
the sua of 3000,003 thnt in
any county wherein the ¢ of the
Circuit Court ls ex=-ofliclo recorder
of deeds, said offlicep sheall te con-
eldered o one for the purpose of thie

section; pr fégeg. that clerks
of the CIrc Bha be azllowed
to reteln, in addition to the fees

ellowed under this section, nll fees
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earned by them in onan: of cheange of
venue froo other countlies; nfgvédgg
» that, until the ;xp re on.ot
elr present terms of offlce, the per~
sons holding the offigces of c{rcuit
Clerks cshell de pald in the =ame manner

anéd to the same extent as now provided
by law,"

Section 11008, Lawe of l'issouri, 1933, pege 70,
provides:

"The last previous decenniel census of

the United ‘tetes shall be the basle

for deteramining the populstion of any
county in thie state, for the purpose

of uscertalning the salary of any

county officer for any year, or the amount
of feee he may retain, el "

Section 11804, . 5 l0oe 1029, sets out the iteme of
charge for recorders for thelr serviges.

Section 11788, ke s Loe 1989, sets out the charges
pernitted to the clerks of circuit courts end of courts of
com on pleas.

The charges authorized in Sections 11785 and 11804
are permitted and required to be paid and collected by the
official, Ilowever, the amount of momey collccted by the
official 1lg& sot nooesearily the amount of money thet shall
be paid to the c¢fflciel so coupensation.

In the case of . tete ex rele Troll vs, Brown, 146
ko, 401, l. c. 406, the Supreme Court of this Ltate cays:

"It ie well settled that no officer ie
entitled to fees of any kind unless pro-
vided for by stetute, and belng sole

of statutory right, stetutes allowing the
sene must be ntricel construed, Itate
ex rel. v. ‘offord, loe PRO; Shed
ve, Lallroad, 67 Ho. 687; GCammon v,

) k:l ’:?E:ac?t is at?a 67§*h.*n e °¥"

public officer to fees ir dor!ved from
the statute, !le ‘m entitled to no fees
for servicee he nay -erform as such
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officer, unless the statute gives it.
#hen the stantute fails to provide a fee
for services he ls required to perform
es & public officer, he has no claim
upon the state for cowpensation for sueh
servigces,' Williaus v, Chariton Co,,

85 50 w. ”

In the cuse of State ex rel. ve, Gordon, 245 ro. 12,
l. c. 27, the Supreme Couwrt of this State says:

"Compensation to a public officer is &
matter of statute, not of coantract; and
it does not depend upon the smount or
volue of services perforzed, but ie
incidental to the office,

"Throop on rublic Uificers (Sec. 440)
eays: "It hee been often held, that

en officer's right to his coupensation
does not grow out of & contract between
him end the Stete. The compensation
belongs to the officer, =s an incident
of his office, and he ir entitled to 1it,
not by force of any contract but because
the law attaches it to the offlce.’

"lechem on Fublie Offigces mnd Officers
says: 'Sec, 856. Unless, therefore
compensation is by law attached to tﬁo
office, none can be recovered., A person
who accepts an offlce to which no compen-
sation is attached is presumed to under-
take to serve gratultously, and he cannot
recover anything upon the ground of an
fmplied contrnct pay what the service
is worth,' * °

\ "In Dank ve Refrigerating Co., £36 Lo.

Jd 414, Brown, J., speaking for the court
says: ‘'When the law requires a specifie
service to be performed by a pub
officer, he must perform that service
regardless of whether any provision has
been nade to pay hin for same.’
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"ot only is the right to tion
deopendent upon stututie, but the nethod
or perticular wode provided by stetute
must be sccepted, On this point the
sansans Clty Court of Appeale says: ‘It
seeus the genmeral rule iln thls country,
es snnounced by the decielone and text=
writers, that the rendition ~f services
by e public officer is to be deened
gratuitous, unless = compensation there=
for is provided by statute. And further,
1t seons well settled thet If the statute
provides compensation in a particular
sode or menner, then the officer is oon~
fined to thet wanner, and ie ant!tlol
to no other or further compencetion

to sny dlrrbront mode of securing tﬂo
“m. * &

And ot page 29 the Court rays:

“"se the lLeglslature may rix such
compon-ation to a public office es

it mees fit, or none et cll, we oan
see no conslitutionnl objoc%l

its attaching such conditions as 1t
deens proper to the payment of the
compensation, such conditiones to de
binding upon any one wic thereafter
enters upon such office and performs
ite dutles, i s stated above, the
compensation has no relation to the
azount or value of the service. There
can be no application of the Jdoctrine
of quantua merult, The offlcer teltes
the office cum onere. !laving accepted
it =»ith the conditions ged by the
Legislature, upon whose will he nust
depend for any compensation at all,

he cannot afterwards challenge the
power of the Loginlnturo to impose such
conditions, * > S

In the case of Ling vs, Hiverland Levee Distriet,
279 3¢ e 195, the Court savs, l., c. 196:

"It 12 no longer open to cueetion but
that compenpgation to a public officer
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is & netter of statute snd not of
contract, and that ecampensation exists,
if it ex{nta tt nll, solely ar the
creation of the law and then is in-
cldental to the offige, * * * * *
Furthervore, our Supreme Court hes
cited with spproval the statement of
the e:n.rnl rule to be found in 23::0
X TO0le ¢ Vie '.‘laocncm. whe
“PPe loc. clt, g“. to the effect that
the rendition of services by a publle
officer 1o to be deened gratuitous
unless a ensation therefor is pro~
vided by statute, aend that !f by
statute compensation i¢ provided for
in 2 particular mode or manney, then
the offlecer s confined to thst csnner
and is entitled to no other or further
couwpensation, or tov any different mode
of securing the cane,"

It will be noted that Lection 11786, supre, has the
provisien "thet in eny county wherein the clerk of iha elircult
court is ex officlo recorder of deeds, sald offices shzll be
consldered ns one, "or the purpose of this section,”

Section 11814, Laws of !tssouri, 193T, page 372, pro~
vides as follows:

"It shull be the duty of the clerks of
ell courts of record to cherge and col-
lect, in all casen, every fee coerulng
to thelr offices under the »rovicions

of sections 11768, 11729, and 11788,

or of any other statute, except such
fees :8 are chargeable to the county, and
if such fees be not peid when due by the
party llable for the payment, it shall
be the duty of the clerk to forthwith
fissue a fee bill four pawe and place such
fee bill in the hands of the sheriff of
the proper county, who shall forthwith
levy same on the persons liable there~
for, or thelr sureties, se cuthorized
and provided by section 11776. Guch
elerk shall, =t the end of each quarter,
file with the county clerk a report of
ell fees psid end acerulng to his office
during sugh (uarter, stating the title
of the cage or on whrt sceount cueh feos
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were charged, together with the names of
the persons peying or who are liable

for same, with the names of 21l sureties,
where security for costs hes dbeen re-
quired, and which report shall aleso show
which of such fees have dbeen naid and
the total amount thereof, znd what fee
bills, if any, have been issued and for
whet fees nand when pleaced in the hands
of the sheriff for collection, and fur-
ther steting thet, after due diligence,
he has been unable to collect the fees
reported unpaid, snd which said report
shall be verified by the affidavit of
such clerk., And cuarterly such clerk
shall ray into the county treasury the
amount of any fees collected in eoxcess
of the sums permitted to be retained

for servigces and pay of deputies and
assistents, cad every clerk shall be
liable on iis offiecial bond for ecll fees
collected and not sccounted for by him
es provided by law, It zhall be the
duty of the county court to esxauine such
quarterly report aund to require of the
prosecuting attorney to enforce payment
of all fees therein shown to be unpaid
in any manner now or hereafter provided
by law, and, to that end, such prosecut=-
ing attorney shall heve authority, st any
tine, to direct the issuance of any
execution or fee bill for costs in any
cage in which any coste acerulng to the
county sre unpeid.”®

It will be noted that this last sectlon requires
that the clerk shall cuarterly pay into the county treasury
the amount of =2ny feez collected in excess of the suus per-
mitted to be retained for services und pay of deputies and
aseistents, ané that the clerk shall be liable on his official
bond for all fees collected and not accounted for by him,

The fees collected for the issuance of marriage
licenses «nd the recording of the nmarriage certificate are
official fees =nd would net and could not be collected by any
other pereson than the person who at the time is the officiel.
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Section 117€6, suprs, usey definite terms in
stating thot the nycregate emount of fees that eny elerk
of the elrocuit couri shall be allowed to retain for eany
one year's services slall not in agy case exceed the
amounts 1o seld section set forth. This section 1z the
yardstick and acasure by which the fees of ths clireult
clerk and ex officlo recorder are gauged.

It 1s our opinion that the clreuit clerk cnd ex offricloe
recorder is not pernitied under the law to retain fees col~
locted by hiu for the iesuance of mserriage llicenses, nor for
the recording of the warrisge certificaste, if the retention
thereof would enebls such offlcial o receive s greater amount
of salery for the yesr tlan i¢ set forth in tection 11786,

SUDT G

Very truly yours,

DEAKE #ATSON,
Assistant .ittorney Ceneral,

AFFRUYED:

m—_-i. Li’.ﬁ'iiﬂ‘u\i, JI‘..
{seting) .ttorney Genersl.
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