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Hon. Lee kullins,
.rosecuting sttorney,
atenison County,
Roekport, iissouri.

Dear sir:

This department is in receipt of your letter of
May 29 requesting an opinion as to the following state of
facts: '

"our Jsrobate Judge, wle Seie
Weir, has asked me to reguest
that you give him an opinion,

(or may be a better term would be
to say directions) on Jjust how to
proceed in the situation here
deteiled, viz;

"several years ago wir. %eir was

asked to sign a men's will as

witness to its execution, which he
and one other person signed as such
witness; Just a few days ago, and
since he became Judge of rrobate in
this county, seid will wes presented
for orobate. liow the Judge being
called upon to pass upon the matter
of the admitting same to probete,

he believes that he, being a material
witness, would not be qualified to
make any order in the natter - rather
that the »nrovisions of cec. 2083,
18929 Statutes would disqualify him.
Ihis 1s the reason for his request.

"Jhile 1 advized him as to vhat I
think he should do in the matter, he
insists that I get your opinion.”




3eetion 2053, H.o. ko. 1929 provides in part as
follows:

n"¥ ¥ * but no judge of probate

shall sit in a case in which he

is interested, or in which he

may have been counsel or a material
witness, or related to either party,
or in the determination of any
caase or proceedings in the admin-
istration and settlement of any
estate of which he is or has been
executor, administrator, guardian
or curator, when any party in interest
shall obJjeet in Iriting, verified
gy affidavit; * *

This section of our statutes was construed in the
case of In re Estate of ilbert, 80 Mo. App. 557, wherein
the Court, at page 561, said:

"No formal objeetion was made in
this case either in writing or
otherwvise to the newly elected
probate Judge acting on the report
of sale, but the record shows that
all the parties, the executor and
heirz and legatees eppeared and
consented tb the certification of
the case to the circuit court. The
statute is that no such disgualified
Judge of the prodbete shall determine
any matter in the settlement of an
estate, provided 2 party in interest
objects in writing, verified by
affidavit, etc., but the statute
does not in terms prohibit the judge
from so certifying suech a case on
his own motion. By feir and reason-
able implication it recognizes this
inherent right, for a disqualified
Judge ought not to be compelled to
violate his jJudicial conscience by
deciding a cause in which he is
personelly interested cr has been

of counsel. Ve therefore overrule
the assignment of error that the
eircuit court was without Jurisdiction
to decide the matters in controversy."”




Hon. Lee Kullins -S- June 21, 1935,

CONCLUSION

In view of the foregoing, it is the opinion of this
department that under the facts as submitted in your letger,
the Probate Court has authority to pass upon the matter of
admitting the will in question to probate in the absence of
any objection in writing, verified by affidavit duly riled
on behalf of any paerty in interest.

This, however, does not mean that the Court may not,
because of being & materiel witness to the will, on its own
motion certify the cese to the Circuit Court as provided in
Section 2083, supra.

Respectfully submitted,

JOHN W. HOFFMAN, Jr.,
JWH:AH {seting) Attorney General.




