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F~OB~TE couRT: ? rotate ju~ge ~ay ~it i~ case 
to wiJl unless there be obJect~on ~n wr~ting, 
filed o~ behalf of any part¥in interest . 

in which he is ~itness 
verified by af~idavit 

{ ... 

June 21, H~35 . 

FILED 

hon . l.ee :.ull i ns , 
rose cuting ... ~ttorney , 

.11tchi son County , 
uockport, ~ssouri . 

Dear .:>ir: 

his ue~art~ent i s in recei ~t of your lett e r of 
~ay 25 requesting an opinion as to the foll?,ing state of 
f acts : 

uour J. robe,;. te Jua.t,e ' r . o.j .. • 

\;elr , ha.3 asKed 4e to re ; uest 
th&t JOU giv e him an opinion, 
(or cay be a better term ould be 
to Jay directions) on just ho to 
~roceed in tl e si tua tion here 
detciled, Tiz : 

"vever a l years 5fO ~ . eir was 
asaed to s i Gn a ~an ' s will a~ 
ni t ness to it ~ execution , whi ch he 
and one other )ar son signed as such 
witness; just & f ew days ago , and 
since ho bec..t..le Judge of J. roba te in 
this county , said ryill wua pre~ented 
for Jro ba te. ~~0 t he Ju ~ re being 
celled u>on to pas~ u 1on the attar 
of the admitting same to probate , 
he believes that he , beint a ~~terisl 
witne~s , would not be qual i fied to 
make ~nJ order in t he attcr - r a t her 
th~t the ~rovisions of vee . ~053, 
1929 ~tatute~ 1ould dis~ualify him. 
rhis is t 1e reason for hi3 r e ues t . 

' "'hile I £.dvised him as t o l':'hat I 
think he should do i r t~o ~attar , he 
iJlSists that I • e t !'OUr opinion . " 



Hon. Lee ·f..ullins - 2- June 21 , 1935. 

Bection 2053, R. J . ~o . 1929 provides in part as 
follows: 

"* * * but no Judge ot probate 
shall sit in a case i n whi ch he 
is inter est ed , or in which he 
may have been counsel or a material 
witness, or r el a t ed t o either party, 
or in t he de termination ot any 
caase or proceedings in t he admin­
i s tration nnd settlement or any 
estate or which he i s or bas been 
executor , a~inistrator , guardian 
or c~rator , when any party in inte r est 
shall object in writing , verified 
gy affidavit; * * ~ " 

This section of our statutes was construed in the 
case of In re ~st~te ot ~bert, 80 Lo . App. 55?, wherein 
the Court, nt page 561, said: 

"tlo formal ob joction wo.s made in 
t his case eit her in wri t ing or 
other ise to t he nerly elected 
probat e Judge acting on the report 
of sale , but the r ecord shows that 
all t he parties , t he executor and 
hoira and legatees ap~eered and 
consented t t he certification of 
t he ce.se to the circuit co·...rt. The 
statute is t hat no such disqualifi ed 
Judge ot the orobet e shall dot er.Qfne 
any matter in the settlement ot an 
estate, provided a party in interest 
objects in ~iting , verified by 
affidavit, etc ., but t he s t etute 
does not in terns prohibit the judge 
from so certifying such a case on 
his own motion. By f air and reason­
able impli cation it recognizes t his 
inherent right, tor a disqualified 
judge ought not to be compell ed to 
violate hi s judicial consc ience by 
deciding a cause in hich he is 
personally int eres t ed or has boen 
of counsel . c t~ereforc overrule 
t he assigncent of error t tat the 
circuit court ~s without Juri~diotion 
to decide the ~tters in controversy." 

\ 



Hon. Lee :ir:ullins -3- June 21, l 93o . 

In view of the foregoing, it is the ooinion of this 
department that under the f acts as submitted in your let,er, 
the Proba t e Court has authorit y t o pass upon the matter of 
admitting the wi l l in question to probate in the absence or 
any objection in wr i ting, verified by affi davit duly tiled 
on behalf of any party i n i nterest. 

Thi s, however, does not mean tha t t he Court may not, 
because or being a mat erial witness to the t ill, on its own 
motion certi fy the caae to t he Circuit Court as provided i n 
~ection 2053, supra . 

J111l:All 

Respectfull y s ubmitted , 

JOH!i · . • I.vFF».AN , Jr . , 
(Acting) J~ttorney General . 


