COUNTY BOUNLARILS: Not changed by avulsion.

FILED

I
June 10, 1935, /
65

kre. Arthur C. Lueller,
Prosecuting ~ttormey,
Gasconade County,
Hermann, kissouri,

Uear s5ir:

This will acknowledge receipt of your letter
which 1s as follows:

"Fursuant to our conversation with you on
Thursday, i.ay 9, relative to the ir. cam
Heckmann's Islend located in the iLissouri
Kiver between Gasconade and Lontgomery

counties desire to have you glve me your
opinion on the question: In what County
is this islend located end which county

is entitled to the taxes for saild Island”?

"The facts are:

"Lr, Heckmann purchagsed the island from
the Gasconade County Court in 1922 and
has peld his taxes to Gasconeade County wup

" to and including 1933. He has the signa~-
tures of 15 competent rivermen including
licensed pilots that 5 years previous to
his purchase the thread of the channel of
the .iseouri iLiver was on the north side
of this island. le hes meps to show that
thie channel had not changed in 1926, also
a letter from a liceused pilet of an
offlclel channel forcasters the U, 5. Snag~
boat, .issouri, that the channel was still
on the north side of said Ieland in the fall
of 1927,

"The Us e Lnge w~opt, built & system of
vikes west snd across the head of this
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Island in 1928, and since had dredged

the south side on three different occasions.
buring the perlod of comnstruction, gaps

were left in two dikes ilm.edlately west of
the 1sland, due to lack of water on the

south side, WuJue to thies Government construe=~
tion work the channel has changed to the
south side.

"with the river at an 8 ft., stage on the
gauge at llermenn, Lissourl, water still
courses through between the north side of
the island &nd the Lontgomery County shore.

"I am enclosing herewith an official Govern-
ment survey of this island and the river,
which may assist you in this matter.”

#e construe your inquiry to be that, assuming that
no change has been made in the county boundaries except by the
actions of the lLlssouri Hiver, has such disputed trect been
transferred from Gasconade to lLontgomery County.

Land formed by acecretion belongs to the riparian
owner against whose bank it is deposited and is govermed by
the same rights of ownership that pertain to the mainland of
such riparian owner.

Uenne v, slller, 149 Lo. 228;
4iddecombe v. Chiles, 173 Lo. 195;
keCoruack ve killer, 2839 Lo. 463.

7’ The latter case was in ejeotment inveolving fifteen

/| aeres of land on Salt River which formed the northerm boundary.
The channel of the river moved to the south, forming lend on
the other side of the river, The fifteen acres were formed
over a period of seventeen yeers, The court said:

“"A running stream, forming the boundary
line between contiguous lands, continues

to be such boundary line, although the
channel may change, prov{dod the change

is by the gradusl erosion and cutting eway
of its beanks and not by a sudden change
leaving the old channel and forming an
entirely new and different channel., (Cases
cited.) In determining whether a riparian
owner has title to land in controversy by
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accretion, the length of time in which

it is in course of formation is of no
importance., If it is formed by a

gradual, imperceptible deposit eof

alluvion, it is accretion; but if the

stream changes its course suddenly and

in such manner s not to destroy the
integrity of the land in controversy

and so that the land can be identified,

it is not acecretion and the boundary

line remsins the same as before the /
change of the channel,” -

The statutes in force at the time of the adoption
of the Constitution of 1875, now Sections 11919 and 1198685,
Re S. Mo. 1929, made "the middle of the main channel of the
misso:rl River" the boundary between Lontgomery znd Casconade
Counties.

As affecting county boundaries, the Comstitution,
Article IX, contains these provisionms:

"Sectlion 1. The several counties of this
State, as they now exist, are hereby
recognized as legal subdivisions of the
State.

"section 3, No county shall be divided or
have any portion stricken therefrom without
submitting the question to & vote of the
people of the county, nor unless ¢ mejority

of all the qualified votere of the county or
counties thus affected, voting on the guestion,
shall vote therefor; * * *"

"section 4. No part of the territory

of any county shall beé stricken off and
edded to an adjoining county without subdb-
mitting the question to the gualified
voters of the counties immediately
interested, nor unless a2 mejority of all
the quslified voters of the counties thus
affected, voting on the guestion, shall
vote therefor, * * **
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It will be noted that the north boundary of
Gasconade County and the south boundary of Lontgomery County
are one and the same line, to-wit, the middle of the main
channel of the kissouri kiver,

section 12008, R. S. Lo. 1929, is as follows:

"W“henever a county 1s bounded by & water-
eourse, 1t shall be construed to be the
middle of the main channel thereof; and
range, township and sectional lines shall
be construed se conforming to the
established surveye."

In the case of State ex inf,. Mensur v, Hoffman,
318 lo. 991, the Supreme Court had under consideration a set of
facts and a controversy very similar to your inquiry. Imn dis-
cussing where the middle of the main channel of the iissouri
River wes with reference to fixing or ascertaining the line
between two counties in that case, the court said, l. c. 994:

"For there 1s nothing In the language of
either the statute or the Comstitution to
indicate that the frawers in the one case

or the Legislature in the other intended to
alter or abolish the rules of the common law
relating to running water as a boundary. In
dealing with questions touching such a
boundary, the Supreme Court of the United
States has uniformly applied those rules
(which are the same azs those of the civil
law end the law of nations), whether the
boundary was one fixed by treaty or by ..ot
of Congress. (llssowri v. Kantucky ,

1]l vall. 3953 liebraska v. Iowa, 143 U, S.
959; uissouri v, Nebraskas, 196 U, 5. 23;
washington v. Cregomn, 211 U, 5. 127.)

"For a statement of the rules refeorred to
in the preceding paragraph we caanot do
better than gquote from the opinion of

Mr, Justice Brewer in Nebraska v, Iowa,
supra, at page 360:
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"'It 1s setiled law, that whem grants of land
border on running water, and the banks are
changed by that gradual process known as
accretion, the riparien owner's boundary line
still remeins the stream, although, during

the years, by this aceretion, the actual area

of his possessions mey vary. In lew Urleans

v. Unlted States, 10 fet., 862, 717, this court
said: "The questilon 1s well settled at comuon
law, thet the person whose land is bounded by

& streauw of water which chenges its course
gradually by alluviel forustions, shall still
hold by the sawe boundary, including acoumulated
soll. No other rule can be applied on just
principles. XLivery proprietor whose land is thus
bounded is subject to loss by the same means
which may add to his territory; and, as he is
without remedy for his loss in this way, he can-
not h.)hcld acecountable for his galin." (Citing
cases,

"'It is equally well settled, that where a
stream, which is a boundary, from any cause
auddcniy abanlons its old and seeks a new bed,
such change of channel worke no change of
boundary; and that the boundary remains as 1t
was, in the centre of the old channel, although
no water may be flowing therein, This sudden
and rapld clange of channel is termed, in the
law, avulsion., In Gould on Jaters, sec. 159,
it is said: "But if the chenge ie violent and
visible, and arises from a known cause, such as
a freshet, or a cut through which a new channel
is formed, the original thread of the stream
continues to mark the limits of the two
estates.” (Citing cases,)

"*These propositions, which are universally
recognized as correct where the boundaries
of private property touch on streams are in
like manner recognized where the boundaries
between states or natlons are, by preserip~
tion or treaty, found in running water,
sccretion, no matter to which side 1t adds
ground, lseves the boundary stlll the centre
of the chennel, aAvulsion has no effeect on
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boundery, but leaves it in the centre of the
0ld channel,'

"after quoting in part en opinion of sttorney=
General Cushing in which were reviewed the
authoritlies uot only of the comwon law but of
the civil law and the law of nations as well,
the opinlon proceeds:

"?The result of these suthorities puts it
teyond doubt that accreticn oun an ordinary
river would leave the boundary between two
states the varying centre of the channel, and
that avulsion would establish a fixed boundary,
to-wlit: the centre of the abandoned channel,
it 1s contended, however, that the dootrine of
accretion huas no applicetion to the iLissouri
ilver on account of the rapid «nd great changes
constantly golng on in respect to its Lanks;
but the contrary has already been declded by
this court in Jefferis v. Land Company, 134

Ue 5S¢ 178, 189, A gquestlon between individuals,
growing out of changes in the very place now in
controversy, was then before this court; and

in the opinion, after referring to the general
rule, it wos observed: "It is contended by the
defendant that this well settled rule is not
applicable to lend which borders on the iissourl
kiver, because of the peculiar charscter of
thet stream and of the soll through which it
flows, the course of the river being tortuous,
the current rapid, and the soll 2 =oft, sandy
loam, not protected from the acticn of water
either by rocks or the roots of trees; the

- effect belng that the river cuts away its
banks, sometimes in a large body, and makes

for itself a new course, while the earth thus
removed ls slmost slmultaneously deposited
elsewhere, and new land ls formed almost as
rapidly as the former bank wes carrled away.
But it has becn held by this court that the
general law of accretion is applicable to land
on the wississippl River; and, that belng so,
although the changes on the iLissourl Kiver are
greater and more rapid than on the lississippi,




Hon. .rthur C. kueller -y June 10, 19385,

the difference does not constitute such a
difference in principle as to ronder lnapplicable
to the «issouri .Liver the general rule of law,"'

“For s further review of the common law
authorlties see rowler v, wood, 73 Kan., 511,
and Bellefonteine Co. v, Niedr{nghaua, 18l Ill.
426,

"The rules of law which fix the rights of the
parties where ¢ river changes its course by
gredual, insensible accretions, and those whieh
obtaln in ceses where, by whet is ecalled avulsion,
the course of a river ls materially and per-
monently changed, as luid down by the authorities
cited end guoted from, have always been gliven
recognition by this court.”

To the extent that the case of Northstine v. Feldmann,
298 Lo, 364, conflicts with the views in the cuse of State ex
inf. kensur v, Hoffmen, supra, the court overrules the North-
stine case,

Continuing, l. c. 996, the court says:

"At comumon law such & boundary 1s more or less
migratory, in that it may shift with the gradual
shifting of the stream due to imperceptible
changes occasioned by aceretion and reliction on
its banks, ss hes been heretofore pointed out.
Now the boundary between Franklin and Warren
counties was originally fixed by statute., The
Constitution uerely confirmed the boundarz %%
defined %1 the statute and made it impossibd

for the Leglslature Lo change it without the
consent of the people of the two counties., But
the statute must be construed ugreeably to the
principles of the common law, nothing uppearing
in its context or otherwise lo indicate the
contrarye. ’

"t5tatutes are but a small part of our
Jurisprudence. The principles of the common
lew pervede and permeate everytilng whieh is
subject to legal regulation. Such law defines
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rights and wrongs of every description and

the remedies for public <nd rrivete redress.

By its principles statutes are read and con-
strued. They supplement or change it, and it
edjusts iteelf to the modification and operates
in conjunction and harmomy with them, If
words from its vocabulary ere employed in them
it expounds them, If the statutes are in
derogation of it, it yields =nd bides its

time; if they are cumulative, it atill continues.
Kules of Iinterpretation and construction are
derived from the common law, and since that law
constitutes the foundation and primarily the
body z2nd soul of our jurisprudence, cvery
statutory enactment is construed by its light
and with reference to its cognate principles.’
(2 Lewis=Sutherlsnd on Stet., Cons., (2 Ed.)

sec. 453,)

"The Horthstine cese, to the extent of the
holding Just referred to, should be and is
overruled,”

See, also, the case of Randolph v. Moberly Humnting
& Fishing Club, 15 5. ¥. (22) ©34.

CONCLUSION

If the thread of the stresm was at & glven time north
of the land comprising MeGirk's Island snd was suddenly by
high waters, or by the work of engineers or others, ceaused to
run south of said land (sald lend or substantial portions
thereof remeining intect and not being washed away by the
gradual and imperceptible cutting and depositing of particles
of soll, sand, gravel, etec.), then the jurisdiction of Gasconade
County over seid lend continues as though the river continued
to run north of Lhe said land.

Yours very truly,

UaKE WATSON
sssistant attorney-Genersl.
APPROVED :

(Acting) attorney-General.
DWiHR




