FRANCHISE TAX: Capital stock notes not exempted.

i
May 20, 1935.

State Tax Commission
Jefferson City, Missouri

Attention of Mr. A. J. Murphy;
Gentlemen:

This department acknovledges receipt of your re-
guest for an opianion of this office on the following matter:

“The Corporation Franchise Tax law in
gection 4641 levies 2 tax on corporations
of 1/230 of one per cent of the par value

of its outstanding capital stock and
surplus, and the courte hLhave construed
'‘surplus' to mean the difference between
the amount of cutstanding capital stock

and amouut of assets, excluding liabilitie=.

There iec a proviso in Section 4641 which
says 'bank deposits sbhall be considered
as funds of the individual depositor left
for safe keeping, and shall not be con-
eicered in computing the amount of tax
collectible uncer the provisions of this
article.’

We have interpreted the law to mean that
all of a banks a -ets above deposit
liabilities are capital and surplus.

It is our opinica that no deduction can
be m de from such determined capital and
surplus because of the preferred stock or
capital notes issued by such banks and
owned by the RFC.
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We would like very much to have an
opinion from your Department as to
whether or not preferred stocks and
capital notes owned by the RFC corpor-
ation are deductible liabilities under
the Corporation Franchise tax law,*

Section 4641 Revised Statutes of Misesouri 19239, provides
in part as follows:

“FPor the taxable year of 1929 and there-
after every corporation organized under

the laws of this state snall, in addition
to all other fecs and taxes nov required or
paid, pay an annual franchise tax to the
state of Miseouri eqgual to one-twentieth
of one per cent of the par value of ite
outstanding ca2pital stock and surplus,

» 2 & 8 w M

A franchise is & right and a franchise tax is a tax on the
right to do business. It is not a tax against the physical pro-
perty but it ie a tax or license exacted by the 3tate because the
gtate permits the party taxed to do businees within the state. In
the case of State vs, Yierce Petroleum Corporation, reported in
318 Mi: souri, 1030, the Supreme Court of ¥issouri says, 1. c¢. 1027:

“The tax is not = property tax, but an
excise levied upon the privilege of tmans-
acting business in this state as a corpor-
ation. State vs. Tax Coummission, 2382

Mo. 313.°

In the case of State ex rel. Marguette Hotel Investment
Comp2ny ve. State Tax Commiseion et al., reported in 2321 8. W, at
page 721, the Supreme Court of this State in Banc discussed the
guestion you inguire about. At page 732 the opinion therein
states as follows:
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“It clearly appeare, by reference to
sections 1 and 3, that the fundamental
idea in the mind of the Leglislature was
that a corporsation doiang business wholly
in this state should be taxed under the
provisions of this aet upon two things:
First, upon the amouant of its outstandi
capital stock, regardless of the value o
its assets, whether more or less than the
amouat of the outstanding capitol stock;
and, second, upon aany surplus property
employed in 1te business iu thies state,
The tax 1is levied not upon the property
itself, but upon the right of the corpora-
tion to transact business in this state,
The refcrences to the amount of the
authorized capital stock and to the amount
of the surplus are made solely for the
purpose of pointing out a method of deter-
minlog the amount of the tax. It is,

of course, obvious that & corporation may
be authorized to issue & very limited
amcunt of capital stock, and may, in fact,
ia the case of a domestic corporation,
have outstanding only one-half of the
capital stock which it is authorized to
issue. But the amount of capital stock
outstanding is by no means the measure of
the amount of capital which the corporation
may use in ite business. It coaronly
happens thaet, upon the organization of

& corporation, all or so much of its
capital stock as is required by law to be
paid up is paild up, and in addition thereto
& sum 1s contributed by the stock holders
as a means of establishing and reinforecing
the credit of the corporation. There 1s
0o limit to the amount which may be so
contributed. A corporation organized and
authorized to issue capital stock in an
amoust not exceeding £2,000 mey borrow
and employ in its bulincls ‘any sum whatever.
The result is that a corporaticn with a
ainimum sto€k subscription may actually
employ huge sume of capital in its bueiness.

It might well happen that no part of this
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totel employed in business, in excess

of the amount of the cutstanding capital
stock, would be surplus ia the ordinary
acceptation of that term. If this excess
were borrowed money, the amount so borrow-
ed would constitute a liability; but

the corporation would nevertheless be em~
ploying the amount of that 1i=bility in
business. The money 20 borrowed, or the
property purchased with thst money, would
be assets of the corporation. The cor-
poration would have the right to use and
actually would be using, under its franchise,
not only the amount of its outstanding
capital stock, but all of the money so
borrowed. This it has a right to do, and
it 1= that right which the General Asseably
intended to tax by the enactment of the
statute here in guestion."

Continuing, 1. c. 733, the opinion says:

*The Constitution thus declares that
taxes shall be uniform and ia propertion
to the value of the property taxed. (note
that it is the value of the property, not
the value of the owner's interest therein,
that is to be taxed.) These provisions
are ilatended to secure uniformity and
equality in taxation, so far as possible,
and they apply to all taxpayers, both
natural and corporate, and to fraanchise
ag well as to property taxes.

Relator contends that its indebtedness
should be deducted from its surplus assets
for assessment purposes. But is any natural
person allowed to deduct his indebtedness
from his assets, before giving his pro-
perty iu for assessment for taxation? Not

at all. It is well knowan that this has
never been the policy of tiis state. HNHow

a franchiee may be granted to naturasl persons
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as well as to corporations, and may

be taxed when owned by the one as well
as when owned by the other. Why should
the Legislature be supposed to have in-
tendél to depart from the constitutional
rule of equality and uniformity merely
because this is a franchise tax? It
cannot be presumed that the law iantends
in mattere of taxation, to extend to
corporations a favor whiokh it denies to
natural persons,.*

At page 7236 thereof, on Motion for Rehearing, the Court
speaks as follows:

*“A franchise tax is not one levied upon
property, but cue placed on the right
to do business. It may be graduiated
according to the extent ¢of the busines:
done. The act before us contemplates a
tax upon the right to do business in
&ccordance with the property actually
used iu the business.

Franclise taxes, to be falr, should be
measured by the volume of business. The
vo.ume can best be measured by the pro-
perty used in the business. To illus-
trate, one corporstion has $1,000 of its
own, and stertz a business with it as

its capital stock. It keeps within its
capital stock. The volume of its business
necessity is small. On the other hand,
another corporation has 21,700 of its

ovn (in capital stock) and borrows
$48,000, and with the $#50,000 starts

the seume kind of business. It should do
many times the business of the other, and
its tax upon the right to do business should
be proportionately greater."
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We tbink the Supreme Court of this State in Banc, in
the above case has answered your ianguiry to the effect that the
Mississippl Valley Trust Company is not entitled to have deduction
in the payment of its franchise tax by reason of or on account of
the fact that 1t has as a part of i1ts capital structure $50C,000
of capital stock notes held by the Reconstruction Finance

Corporation,

The franchise tax is not a tax om the capital stock
notes but is a tax on the right of the Mississippl valley Trust
Company to do busiansss, and as is stated ia the above opinion, the
corporation which only has $1,000 of capital stock and keecps
within 1ts capital stock, does a smaller business than the other
corporation therein mentioned which has a capital stock of
£1,000 and borrows £49,000 and uses the $50,000 with which to
operate 1te business., Likewise, the Mississippi valley Trust
Company in the eyes of reason, and we think the law, by reason
of expanding its capital with this $500,000 of capital stock
notes does a greater business just as the above corporation who
borrows £49,000 would do a greater business, The Supreme Court
in the above case says that the corporatiom which has the larger
assets should do many times the business of the other and ite
tax upon the right to do business should be proportionately
greater., As stated in the case of Title Guarantee Loan and
Trust Company vs. State, 185 So. 305, by the Supreme Court of

Alabama, 1. c¢. 307;

*In fixiang the measure of the excise
tax the legislature may and should
bave regard to the value of the pri-
vilege to the taxpayer.*

We think that it is immaterial as to who owns the 2500,000
capital stock notes, as it is not the capital stock notes which
are taxed or upon which a franchise tex is collected, but it is
the right of the corporation to do business thet iz taxed: The
value of that right to be measured by the corporation's capital
and surplus. The $5600,000 of capltal notes are & part of the
capital structure and should be consldered as such in the assess-
ment of the tax. While we do nut pass upon the probleu as to
whether or not the notes themselves are tuxable, for the purpose
of your inguiry we deesn that issue immaterial, for even though
a tax might not be levied directly against them 1t 1s proper to
use and consider them as a part of the capital structure in
measuring the amount of tax to be pald by the Trust Company.
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The State of Ksesachusetts exacts 2 franchise tax some-
what eimilar to the tax required by the State of Missouri. The
guestion was presented to the Court as to whether it was proper
to consider shares of stock of & national bank in measuring the
amount of franchise tax. In the case of A. J. Trower Company
vs. Commonwealth, 111 N. E. 9668, the Supreme Judicial Court of
¥zssachusetts, pascsing upon this question stated, 1. c. 968:

“The tax levied upon the plaintiff in
deteruining the amount of which these
shares were considered is strictly an
excise and not a property tax. It is an
excise upon the privilege or commodity or
franchise of existing and doing business
as a corporation* * * *It is no objection
to the validity of such an excise tax that
in measuring its amount consideration is
given to property which could not be taxed,
such as goveruwent bonds. Com. ve, Hamilton
County, 12 Ala., 398. Affirwed in 6 Wahl,
31&, 18 L. Ed. 907.'

And at 1. ¢, 969 it ie held:

“The franchise tax upon the plaintiff not
belang & tax upon property is not taxation
upoa its shares of national bank stock.*

In order to avoid misundersianding that might arise we call
attention to the fact that this opinion is written conceruing the
Franchise Tax and the opinion writteam by this Department on February
19, 1935 to your Commicssion, conferned the Ad Valorem Tax.

Qur conclusion is th-t preferred stocks and capital notes
owned by the Reconstruction Finance Corporation are not deductible
liabilities under the corporation franchise tax law and that in the
instant c=se no deduction sbhould be made on account of the #570,000
capital stock notee held by the Reconstruction Finance Corporation

in assessing and collecting the corporation franchise tax,

Youre very truly,

DRAKE WATSON,
APPROVED: Assistent Attorney General

ROY MeKITTRICK,
Attorney General.
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