VACANCY: Members of bpoard of Aldermen in cities
of Fourth Class.

el 4 ‘_}:i LED
sy 13, 19356 | /

ir, Holand Merrigan
City Clerk
Conception Junction, «issouri

Dear &1irs:

~

e wish to acknowledge receipt of your letter
in which you state as followss

"In our reecent city slsetion the two
candidates who were placed on the
official ballot for slderman of the
First Yiard refuse to qualify for the
office, The Alderman who 1s now
holding the office also refuses to
continus to hold it, At the election
the neme of R, Merrigan was written
in and received ona vote, Could

Ur, Merrigan qualify for the office
or will %t be necessary for us to
hold another election to £R11 the
vacancy."

Section 8094 Hevised Statutes iissour! 1929,
provides how villages may become cities of the fourth
claes thus:

"A11 towna not now incorporated
in thie state containing loes
than five lmndred inhabitants,
ares hereuy declared to be vile
lages, Provided, that any
village in this state now or
hereafter having more than

two hundred inhabiteants

may by majority vote of the
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qualified electors therein elect to
become & city of the fourth class,"

The last natlional census shows that Conception
Junction, Jissouri had a population of 514, and to be
incorporated. “e assume that Conception Junetion elected
to become & clty of the fourth class,

Section 6951 Revised Statutes issourl 1029, sets
out the terms of the elective offlcers thusj

“The following officers shall be
elected by the gualifisd voters of

the city, and shall hold office for
the term of two years and until thelr
successors are elected and qualified,
to-wit: liayor, marshal, collector and
voard of aldermen, and the board of
aldermen may provide by ordinance that
the same -erson may be elected mershal
and collector, at the same electlon,
and hold both offices and the board of
aldermen may provide by ordinance for
the election of city assessor, city
attorney, city clerk and street com=
missioner, who shall hold their res-
pective ofrfices for a term of two
years and until thelr suecessor shall
be eleeted or appointed and qualified,"

Under the above provision the members of the board
of aldermen hold office for the term of two years and until
their sucecessors are elected end qualified.

fectlion 6963 Revised Statutes dissourl 1929, pro=-
vides for the election of alderman timsj

"The board of aldermen shall, by

ordinance, divide the city into not
less then two wards, and two alder-
men chall be elected from each ward
by the qualiified voters thereof, at
the first election for aldermen in
citles adopting the provisions of

this article., At such election for
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aldermen, the person recelvin- the
higshest nmumber of votes Iin esch ward
shall hold nis office for two years,
and the person recelvin: the next
highest number of votes shall hold
his office for one year; but there-
after each ward shall cleet annually
one aldermen, who shall hold his
office for two years,"

Seetlon 5, Article X1V of the Constitution of
dissourl, provides as followss

"In the absence of any contrary
provision, all officers now or
hereafter elected or appointed,
gubject to the richt of resigna-
tion, shall hold office du

their official terms, and until
their successors shall be duly
elected or appointed and qualified.”

You state that two candidates refused to qualify
for the office of alderman, Our court has held that
such a situation does not create a vacancy in office; that
the incumbent 1s entitled to hold office until a successor
18 e)ected or appointed end qualified,

In the case of State v, Brown 274 3. W, 965, 1. C.
867, the court sald:

"The law is well settled that, where

a publlec officer 18 elected or appointed
to hold office for a definite perlod,
end unt!il his successor 1s appointed

or elected and qualified, failure teo
appoint or elsct a successor at the end
of such perlod does not work a vacancy.
State ex rel. Luck, 1o do, 333; “tate
ex rel. Stevenson v, Smith 87 4o, 158.
It follows that the incumbent properly
holds until his successor 1s elected

or appointed and qualified, and it 1is
then only that his term expires, State
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ex rel, kobinson v. Thompson, 38 Mo,
19023 State ex rel v. Ranson, 73 Mo. 78.

The law under which appellants were
appointed fixed their terms of office
at one year, and contemplated that at
the end of that time new appointments
would be made, sut, since the
appointing power might not be oromptly
exercisad, to prevent a vacancy the law
provided for the incumbents to hold over
until their succesrsore were appointed
and qualified, This 18 2 wise rule as
applied to publiec officers, for thereby
the public 1s protected from possible
evils naturally attendant upon a
situetion wherein neglect and waste
migzht result., This contingency, as
contemplated by the law, enters inteo
every such appointment, and it must

be concluded that the time an Incumbent
holde over the des! nated period 1s

as much a pert of his term of office as
that which precedes the deate when the
new appolintment should be made. The
authorities are uniform on this rule,
and we think thers can be no guestion
about 1t."”

Thues we see that the present incumbsent would be
entitled to hold office until hls successor had been duly
elected and qualified., However, you state that an
alderman now holding the office refuses to continue to
hold it and in such instance a vacancy would clearly exist,

You inguire as to whether the name H, derrigan,
whose name was written in and recelived one vote, could
qualiry for office in the place of two cendidates who
received the hi hest number of votes but did not qualify,

In an opinion rendered by thls department addressed
to Leo &, Folltte, Prosecuting Attorney, a copy of which we
are inclosing, a eimilar question was ralsed and we ruled
ae follows:

"ie fail to find any provision in the
statutes allowing those persons receiving
the next highest vote to qualify as
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officers in cities of the Fourth
Class, as suggested in your ls tter."

fection 6973 Revised Statutes iissouri 1920
provides as follows:

"1f a vacancy occur in eny elective
office, the meyor or the person
exercisin- the duties of the mayor
shall ecause a specilal election to
be held to fi1ll such vacency, giving
at loast ten daye' notice thereof by
pubtlication in some newapaper pube
lished in the e¢ity, or at least twenty
handbills pested up at as many publie
rlaces within the city: Provided,
that wnen any such vacancy occurs
within six months of a general municipal
election, no electlon =zhall bte called
to 111 such vacancy, but the rame shall
be filled by the mayor or the person
exerclsing the duties of the mayor by
appointment: Irovided further, that any
vacancy in the office of elderman which
may occur within seid six monthe pree
ceding a general municipal election
shall be fllled in such mannsr as may
be prescribed by ordinance. If a
‘vacancy ocecur in any office not eleective,
the meyor shall appoint a suitable person
to discharge the duties cof such office
until the first regular meeting of the
board of aldermen, thereafter, at which
gixfe such vacancy shall be permanently
1lled,

I'rom the foregoin-, we are of the opinion that
under the clrcumstances should the present incumbent
resign or refuse to hold over until his successor 1is
elected or qualified, then a vacancy exlists and should
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be f1lled in accordance with the provislions of Sectlon
8973 Revised Stetutes lissouri 1929,

fespectfully submitted,

J. ¥4 TAYLOR
Asslstant Attorney General

AFPROVED?

ROY TcRITTRICK
Attorney CGenarsal.

JET
4% LC

Ineclosurse




