CITIES: Cities of fourth class or other
cilties may limit the number of

INTOXICATING LIQUORS: places where intoxicating liquors
may be sold.

June 21, 1935.

FiLEd

Hon. E. McQuerry ] .
City Attorney ' |
Mound City, Missouri ! % L_

Dear Sir:

This will acknowledge your telegram of recent date
requesting an opinion from this department which reads
as follows:

"May fourth class cities limit num-
ber of stores retailing liquor in
original packages by refusing license
to persons otherwise qualified. * * *"

We endeavor in this opinion to point out the general
law respecting what cities may do towards enacting ordinan-
ces not inconsistent with the general laws of the State con-
cerning the sale of intoxicating liquors and applicable
statutes thereto. We also point to cases and authorities
respecting the limiting of the number of places where in-
toxicating liquors may be sold and set forth the reasoning
of the courts regarding same.

There is no provision in the Liquor Control Act limit-
ing the number of places in a city where intoxicating liquor
may be sold.

Section 7018 of R.S. Mo. 1929, regarding cities of the
fourth class provides in part:

"% * % and shall have power to enact
and ordain any and all ordinances
not repugnant to the Constitution
and laws of this state, and such as
they shall deem expedient for the
good government of the city, the
preservation of peace and good order,
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the benefit of trade and commerce

and the health of the inhebitants
thereof, and such other ordinances,
rules and regulations as may be deemed
necessary to carry such powers into
effedt, and to alter, modify or repeal
the same, *%%+"

It is evident from the above section of the statutes that
the cities may enact or ordain ordinances not inconsistent
or repugnant to the Constitution or Lawe of the Ftate as
they deem expedient for the preservation of peace and good
health of their inhabitants.

Inagmuch as the sale of intoxicating ligquors in the dif-
ferent cities presents various problems akin only to them-
selves, the Legislature, since giving the right to cities
to regulate control the sale of intoxicating liquors
within their limits, contemplated that cities would enact
ordinanggs as they deemed expedient to give effect to the
power %raatod grovidod that such ordinances be not incon-
sistent with the provisions of the Liquor Control Act.

w404
We direct your attention to Section 25 of the Liguor
Control Act ch provides in part that cities may charge
for licenses and regulate the sale and control of sale of all
intoxicating liquors within their limite. Said section
reade in part as follows:

#ense The Board of Aldermen, City
Council or other proper tu{horltlol
of incorporated cities, may charge
for licenses issued to manufacturers,
distillers, brewers, wholesalers and
retailers of all intoxicating liquor,
located within their limits, fix the
amount to be charged for such ligense,
subject to the limitations of this
agt, and provide for the collection
thereof, make and enforce ordinances

for the a %

of T  $he

m prov or p ea
or olation of such ordinances,

where not inconsistent with the pro-
visions of this act.”
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In construing the worde "regulation” and "control",
we submit the following cases.

The Court in the case of %_q_r_ﬂ. v. Fields et al.,
218 ¥o. App., loc. cit. 167, in ining the word "regulate*
said:

"To 'regulate' neans 'to adjust,
order, or govern by rule, method,
or established mode; direct or
manage according to certain stand-
ards or laws; subject to rules, re-
strictions or governing prineciples.’

LR

The word "control® is defined in Ww. Howard,
119 ¥o. loc. oit. 46, by the Court as follows!

“The word 'control' means power or
authority to check or restrain; ***

In the case of In Re Wan Yin, ( U, 8. ' 22 Fed. 701, the
Court sald:

"The worde 'control and rezulate' ex
vi termini imply to restrain, to check,
to rule and direct; ****",

In the ocase ofm%%ﬂ Mo. App.
loe. oit. 384, the cons e of muni-

mutin to pages by-laws under general welfare clause

“In State v. Butler, 178 Mo. 372,
we find the rule to be declared
as follows: 'The powers of a mmi-
¢ipal assembly to pass Ly-laws
under a general welfare clause, c¢an
never be exercised to onlax'o or
annul specifie provisions.' 2
qar%

We direot your atiention to Section 7288, R. S, Mo,
1939, applicable to municipalities enacting laws in con-
formity with State laws. 8Said section reads as follows:
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"Any municipal corporation in this
state, whether under general or spe-
cial charter, and having authority
to pass ordinances regulating sub-
iects, matters and thinges upon which
here is a general law of the state,
unless otherwise prescribed or au-
thorized by some snecial provision
of ite charter, shall confine and re-
gtrict ite jurisdiotion and the pas-
sage of its ordinances to and in
conformity with the state laws upon
the same subject.”

It is plain from a careful reading of the above section
that municipalities must confine their restrictions and or-
dinances to and in conformity with State laws upon the same
subject.

The general propoeition of law respecting the enactment
of ordinances by municinalities regulating the sale of intoxi-
cating liquors within their limits ie found in 33 Corpus Juris,
page 531 et. seq., Section 70, BSaid section reads as followe!

"In respect to the enactment of r-~
dinancee prohibiting or regulating

the traffic in ligquors, municipal
corporations have been consistently

held to have only such powers as are
expressly conferred upon them by their
charters or by statute, or such as are
nooo--arilz or fairly inplied in or in-
cident to the powers expressly granted,
and further it has been held that their
charters or enabling acts will be con-
strued with a reasonable degree of
strictness in this particular, the rule
being that the nower claimed muet be
ehown to exist either exnlicitly or by
proper implication, and that it is not
sufficient to show merely that ids exer-
cise has not been forbidden. If the
statute designates the municipal board

or officers who are to be vested with

the authority of the municipality 4n this
re its terms are to be taken as ab-
20 uteiy exclusive, And if express power
to control the sale of liquor is given

to a city, village, or town, this will
exclude any similar authori%y on the nart

of the county in which it is situated,
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s*¢ws* FYhen 2 municipal corporation is
invested with power to license or
regulate the sale of intoxicating 1li-
quore, it has implied authority to
méke all such ordinances as may be
necessary to make the grant of power
effect , 8nd to preserve the public
peace, good order and security against
dangers arising from the traffic in
such liquors. It is only required
that such ordinances should be within
the scope of the powers granted, and
not unreasonable, unjust, or unauly
opprescive, or unfairly discriminat-
i.ng. LI T L

In State ex rel. v. % 111 Ko, ‘pno loc. cit.
pages 631 and 532, %Eo co [§] ed approvingly Black on
“Intoxicating Liquoxr", Seetion 223, and said:

"'"The powers conferred upon & municipal
corporation must be exercised in con~
formity to the generzl laws of the State,
unless it is clear that the exclueive
control of the subject is given to the
municinality or that the general law is
to be suwperseded or susnended by the
charter, A statute granting authority
to a city to pass or nces in relation
to the liquor traffic does not repeal
the general laws on that subjéct. The
rule is that the municipal ordinances
cannot set aside, limit or enlarge the
statute law of the State, unless its
power %o do so can be wn in express
terms or by necessary lication.' And
again at seotion 334 the same author
says:

“' Whenever & change of policy takes place
in the State on the subject of its liquor
legielation, by the adoption of a differ-
ent system -- as when general prohibition,
or prohibition for farticular localities is
enacted by a constitutional amendment or
general statute, or when the Legislature
provides & uniform and general ten for
the licensing of the traffic -- e las
the effect to repeal all inconsistent pro-
visione in municipal charters and the or-
dinances adopted under them,'
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“Under power conferred on cities of the
fourth class 'to regulate and to license'
dramshons, there is no authority %o wholly
prohibit or suppress, Vhere there is mere
power in 2 municipality to regulate in a
State with a general policy of conducting
ligensed saloons, authority to prohibit
is excluded, 'The difference between regu-
lation and prohibition is clear and well
marked., The former contemplateg the con-
tinuance of $he subject-matter in existence
or in activify; the latter implies ites en-
tire destruction or cessation.' Black on
Intox. Liq,, section 237; 17 Amer. & Eng.
Enoy. Lew (% Ed.), pp. 285, 286, 1 pillon
on unie, Corp. 5 Ed,), section 357,
note 2, section 383 and notes; Berry v,
Craner, 58 N, J. Law 2378; Steffy v. Monroe
City, 135 Ind. 466; Ohamper v, Greencastle,
iza fnd. 339; Ex Parte Hinkle, 104 Mo. App.
04."

In People v, Harrison, 99 N, E. loc. cit. 904 and 905
the Supreme Court ET"IIIfisia, in discussing the right of
the City to limit the number of saloons based upon the popu-
lation, had the following té say:

"The business of selling intoxicating
liquor is attended with danger to

the community and is a recognized sub-
ject for regulation by the police power
of the state, **** The manner and ex~-
tent of ite regulation, if permitted to
be carried on at all, are to be deter-
mined by the state, so as to limit, as
far as poseible, the evils arising from
it. COrowley v. Christensen, 137 U, 8,
86, 11 Swp, Ct, 13, 34 L. Ed. 630, In
oi%ioi, authority for such regulation
*e*¢* has been conferred by the Legisla-
ture upon the city counecils, and all
sales of intoxicating liquor are unlaw-
ful and are prohibited unles® made by
virtue of & license granted under an
ordinance. The power conferred upon the
city is co-extensive with that of the ;
state, and includes authority to adopt
any means to reduce the evils arising
from the sale "of intoxieating liquor,
reasonably adapted to that end, which

do not viclate constitutional rights, »*»*
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"The city coumeil having determined that
the interests of the municipality will be
subserved by limiting the number of saloons
within ite voundaries, ite discretion can-
not be controlled by iha court, even if
the latter should not agree with the con-
clusion. No one's constitutional right is
impaired, and, if the limitation prevents
some persons from keeping dramshops who
might do so under an unlimited ordinance,
that result is merely an incidental effect,
which does not affeet the validity of the
limitation imposed with a view ® the public
velfare in the reason2ble exercise of the
police power of the state. Everybody has
an equ-l right to aggll for 2 license, and
when the number authorized by the ordinance
has been granted cverybody is equally ex-
cluded from the business, It was seid in
People v, Oreglier, supra, though the speci-
fic question wasg not i.nvolved in that case
(138 I1l. 421, 28 N, E, 817): 'There can
be no dounbt tﬂat gald reservation,by the
oxdinance, of a discretion as to the number
of licenses to be granted was valid, as it
was clearly a reasonablg exercise of the
gowcr over the subjeoct given to the village
oard by the statuie, and the same thing
eppears inferentially from the faoct that
pregisely the same discretion is given by
the dramshop 2ct to county boards in re-
spect to the territory under their juris-
diction.' The limitation of the number
of saloons within & municipality in pro-
portion te the population hes been uni-
formly sustained by the courts., Deecie v.
Brown, 167 lMass. 290, 45 N, E. 765; In re.
Jorgensen, 75 Heb. 451, 108 N, W, 163;
State v, Common Council of City of North-
field, 94 Minn, 81, 101 N. ¥W. 1083;
schwelrman v, Town'of Highland Plri, 130
Ky. 537, 113 8, w. 507."

In the case of Ve m%_m&_&r_k. 113
8, W, loc, cit,. pages and 509, one Mr, Schweirman sought
by mandamus to compel the board of trustees of a city of the
slxth clase to iesue Lim & license for the sale of intoxicat-
ing liquors inasmuch ag the city had voted for the sale of

intoxicating liquors within their limits and had already is-

eued four licenses to persons who were qualified,

The Kentucky

statute provided that under the circumnstances the board of
trustees of such town had no right, power, privilege or dis-
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cretion to refuse to issue licenses for the sale of in-
toxicating liquors within their limits. The court, in
the above mentioned case, very thoroughly dltcunsc& the
right of the board of trustees %o limit the number of
saloons in cities of the class above mentioned and had the
following to say:

“The board of trustees in these towns
are elected by the people for the pur-
pose of manag end controlling the af-
fairs of the town within statutory limits.
It 1e fo bougresumed that they will per-
form faithfully their duties by carrying
out the reagonable will and wish of the
goople in resnect to manicipal affairs.

t wes not intended by the gtatute to
take from these boards the exercise of
all discretion, and to compel them, al-
though it might be manifestly detrimental
to the growth and prosperity of the town,
hurtful to its morala, and injurious to
its business, to issue licenses to every
applicant who posseeres the statutory
qualifications and onmplied with the other
requisites, But, ss well ss&id in Riley v,
Rowe, supra, the object of the statute was
to deny these boards the right to refuse
to grant licenges to zny person, thereby
defeating the will of the people after
they had declared in faver of the sale of
liquor &t an election held for that pur-
ggso. Cf course, it ie difficult to say

w many saloons shall do business in a
town, or what mumber of licenses the board
ma ﬁe compelled to grant, or at what
point the mandatory requirements of the
statute shall be satisfied, so that each
case must be acjudged Ly the facte and
circunestances applicable to it., But mani-
feetly there iz 2 point in respect to num-
bers alone beyond which the statute does
not enjoin upon the trustees the imvmerative
duty of issuing licenses. There is a place
2t which in this ticular their discretion
begins, and this discretion the courts will
not interfere with or seek to control unless
it is clearly sbused, Although the board in
cases like this cannot refuse to grant any

licenses hold *htg na a
reaaonab{eliilor.t on in ....‘_].:‘H -
S Erc neocssary to 3he
citizens' e town the privilege they o
tain nodmé_l'! Yotine in favor of the sale of
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%%g*g%, It is also well t0 keep in mind
t 1s the interest of the town and

its people, and not the interest of the
applicant or the narticular ecitizen, not
only in respect to liquor lioenses but
Oonnerningonunicipal affairs generally,
that the board of trustees is charged

with the duty of looking after. #hen

the people in Highland Park voted in fa-
vor of the sale of whisky, they simply
meant to assert thet they were in favor

of licensed saloons 2nd the sale of liquor
thereat; not that they wished to fix the
number of s&loons or designate the per-
sons who should obtain licenses., Nor does
the statute undertake to deoclare how many
persons shall be liocensed, but only that
licenses must be granted to some nerson,

If the board of trustees of a little town
in which there are four liesnsed saloons
have no discretion to refuse licenses to
other apnlicants, then every gerson POS—
sessing the proper qualifications who is
villing to pay the license fee must wpon
proper application be granted a license,
without regard to the convenience, neces-
sities, or demands of the people, and al-
though the number ntght greatly exceed the
needs of the community and be & poegitive
disadvantage to all persons e ed in

the business, to say nothing of the inhabi-
tants generally, or some epplicant must be
discriminated against, Along this line
the ar t is made that if the trustees
have the authority to limit the number

‘of licenses,and the persons to whom they
may be granted, it will result in favoritiem-
- that licenses will only be granted to those
who have the ear of the d., This may in
some instances be true, but we know of no
gcheme that has ever been devised that will
prevent this sort of inequality. In every
case in which boards or bodies of men are
vested with the discretion to anpoint per-
sons to office or nlace or glve them privi-
leges not enjoyed by the body of the people,
there is an occasional abuse of discretion,
but this is not an argument against the pow-
er. It is merely 2 manifeetation of one of
the infdrmitiee of government that cannot
be remediéd or cured. If there are a num-
ber of applicants for a place or privilege,

and all cannot be satisfied, one or more of



Hon., X. McQuerry -1B 8/21/35

the= in the v necessity of things must be
refused; and this, everything else being
equal, amounts to diserimination, And so

in the granting of liquor licenses, except
that in respect of these, the discrimination
eannot be =o pronounced, as in other cases,
becsuce such & license s not a privilege or
right that any citizen may demand or have for
the asking, It is rather in the nature of a
favor that may or may not be granted by those
in authority. There is no disagreement
among the authorities on this point. FHence
we have little difficulty in reaching the
conclusion that the argument in respeet to
discrimination and favoritizm that might

be urged with great force as to other harm-
les® employments or pursuits, is weakened
when 1t is attempted to be extended to a busi-
ness that has always been the subject of
police regulation mand is generally reg=rded
ag 2 tolerable evil, This idea is well
illustrated by the fact that it is always
competent to inquire into the character

of the applicant for license to retail
liquor . and to refuse ligense if his repu-
tation is immoral or objectionable. And so
in respect to the locality at which it is
pronosed to conduct the business, Here,a
reasonable discretion may be exercised and
license refused if it would not be proner

to have 2 skloon at the proposed place,
There are localities in every town in which
it would be offensive to the common sense

of all good people to have saloons, as, for
instance, near by or adjacent to uehoois or
churches or in residence neighborhoods; and
boarde in the exercise of a discretion may
refuse to license 2 grogshop next door to a
school-house, in front of 2 church, or in
the center of a street set apart for resi-
dential purposes. Following out this

theory, we see no reason why this discretion
A TaNe IRl

In the case of g&g%grgi_za;&rgggig v. Qo: Counc
of City of Northfield, « W, loc, oit. ’ reme

Court of Mimmesota sald:

Wssss It is contended that the council
has no right arbitrarily to limit the
number of saloons to be licensed; that,
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if it determines to grant licenses at
all, it muet grant them to all appli-

csnts who bring themselves within the
provisions of the law, We do not con-
cur in this contention., The provisions
of the charter vest in the common coun-
cil authority to regulate and control

the sale of intoxicating liquors within
the city, and in exercising that au-
thority the council is clothed with dis-
eretionary powers, the exercise of which
eannot be controlled by the courts, The
power to regulate and control includes
the power to do all that is deemed, in
the judgment of the council, for the best
interests of the municinality and its
inhabitants. It necessarily confers the
power to refuse a license, or to limit
the number of licenses %o be granted,
vhen, in the J ent of the couneil, the
welfare of the city suggests such ao{ion.
sswe’ Perry v. City Counoil, 25 Pac. Rep.
739.

From a careful reading of the above authorities, muni-
cinal authorities cannot 1limit, set aside or enlarge the
general laws of the State unless such power to do so can be
done in express terms or necessary implications, The power
given to cities to regulate and control the sale of intoxi-
cating liquors within their limits would not be such 2 power
given that the cities of the fourth class or any other oity
could wholly prohibit or supprese the sale of intoxicati
liquors, in that the regulation and control of the sale o
intoxicating liquors would contemplate the continuance of
the subject-matter in existence,

o'k

It 43 evident from a of Seetion 26, supra
that the Legislature Sntendsd Th¥: o1sics may enact ordinances
dealing with the various situations presented in each oity,
In giving effeet to the power thus conferred, the interests

of the municipalities would be subserved by limiting the
number of places where intoxicating liquors may be sold,

provided however, any ordinance limiting the number of places

where intoxicating liquar may be sold be not inconsistent
with the provisions of the Ligquor Control Act.

CONCLUSIOR.

It is the opinjon of this denartment that since Section
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25 of the Ligquor Control Ac¢t hae given the city the power to
license and charge for licenses issued to those engaged in
business of the manufagture, wholesale and retail of intoxi-
cating liquors within its 1imite, f£ix the amount to be
charged for licenses and provide for the collection thereof,
make and enforce ordinances for the a and gg¥§§§*

of the e of all intoxicating liquors w their s,
provide for penalties for violation of such ordinances, we
rule that any city may enact and ordain ordinances regulat- '
ing and controlling the sale of intoxicating liquors as th.{n-
deem expedient for the peace, health and order of the
havitants thereof; provided, however, that such ordinances

be not unreesonable, arblirary or incongietent with the onro-
vislons of the Ligquor Control Act.

We conclude that 2 city may limit the number of stores
engaged in the sale of intoxicating liquor by ordinance if
such ordinance or ordinances be not uareasonably or arbi-
trarily enacted with 2 view of creeting 2 monopoly in one
or more persons or with a view of nrohibit rather than
Tensonably controllinz the sale of intoxicating licuors,

Very truly yours,

RUSSELL O, STONE
Assliestant Attorney-General,

AP ROVED:
JOH W. HOFFEAN Jr.

(Acting) Attorn;y-aomral .
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