STATE BOARD OF HEALTH: County Court reguired to ®ppepnt County
Health Nurse upon filing of sufficient
patztion, Section P038 R. 8. Mo, 1829,

COUNTY COURT; \ g
&

State Board cof Heelth
Jefferson City, Missouri

Attention of Doctor E. T. MecGaugh.
Dear Doctor McGaugh:

Acknowledgment is herewith made of your recuest
for sn opinion of thies Department on the following matter:

*“¥4l1l you kindly render an opinion in
the following matter:

1 - Under the provisicns of section
8032 of the Hevised Statutes, is it
mandatory that a Missouri county court,
upon the presentation of & petition
eigned by two hundred and fifty tax-
payers, to provide for the emplo ment
of a public heglth aurse to serve the
citizens of the county in the control
of coumunicable diseases and the pro-
motion of the health of the community;
and

4 - In case the ocounty court feils or
refuses t0 imcuedliately consider such
petition, do the citizens of the county
represented by the two hundred and
fifty petitioners, have auy recourse;
and

d = Under the provisions of section

8038 or any other applicable sections,

is the county court empowered to
cooperate »ith the stste and federal

hesl th sgencles and local coxmittees

such as tuberculosis associations and
chapters of the Americen Red Crose, in
providing communicable ciseaspe prevention
and health promoticn activities in the
county.*
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Public Health Nurses were first authorized to be eu-
ployed by the provisions of Sen=te Bill 575, page 2309, Laws
of Missouri, 191o. Section 4 of that act provided:

"In case a2 petition 1s signed by 25C
taxpayers and presented to any city
council of the second, third or fourth
cl=ss or any county court, asking for

the appointment of a trained nurse or
aursee, or that any place infected with
tuberculosis be disinfected, as designated
in section one of ihis act, it shall be
the duty of said city council or county
court, as the ¢ se¢ may be, to provide for
the appointment of sald aurse or nurses
and for the disiufecting of any infected
place, ano to pay for the same as pro-
vided in scction three hereof.*

This section becaue Section 5795 of the Revised Statutes
of 1919, and was amcndec in 1935, page 3063, Laws of 1825, sc
88 to read as 1t is now constituted and denominated Section 503¢

R. 5. 0f 13290

Tuis Section is as follows:

"In case & petition 1s siguned by two
bhundred and fifty taxpayers and presented
to any city couuncil of the second,third
or fourth class or &any county court,
asking for the apgpointment of & public
health nurse Or uurses or that any place
infected with infecticus or contagious
disease be disinfectecd, as designated in
Section 9035, 1t shall be the duty of
said city council or county court, &s the
cage ~ay be, to provide for the appoint-
zent of said nurse or anurees and for the
disinfecting of any infected place and

to pay for the same as provided for in
Jection 9038 here."
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It shculd be noted that in the above Section it is pro-
vided thst upon the filinz of the requirea petition w» = »*ig
shall be the duty of sald county court,* * *to provide for the
appointuent of said nurse or anurses.* Ihis provieion is
guite different from the provision of Section 5036 which
authorizes and directs the State Board of Health to make formsl
report to aay County Court sad recommend a course of action
t0o preveant the spread of infecetivus or contagious diseases.
This section proviaes:

"3aid county court at its next meet-
ing* * *shall consider saild report
and recommendation, and &ct upon it

* » *and such couunty court shalls * =
be suthorized to employ* * * *a
public nealth nurse®* * + +»

Under the provisions of this section it is apparent
that ithe Legislature intended that the County Courte should
exercise thelr diseretion in employing a public health nurse
in the eveant the métter sas called to their attention by the
Board of Health. However, far different terms have been used
in the provisions of Seotion p03Y, and it appears that by the
provisions of thie letter section, it wae the legislztive intent
to require the County Court to &act promptly upon the filing of
the petition without a&ny independent inquiry ae to the need
or advisability of the eamployment of such public health nurse.

It is the genersl rule that the word “shall® is
mandatory rather tham directory. As stated in the case of
State ex rel. 3tevens vs. Wurdeman, 346 3., ¥, 185, 194:

“The statute says the defendant 'shall
be entitled to be discharged' save in
the two excepted situations, supra.
Usually the use of the word 'shall!
indicates = mandate, and unless there
are other tiLings in a statute it in-
dicates & m:andatory statute.* * = =
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Most certalinly there is nothing in the section in
which this word 18 used to indicate that it is not intended
to Le used in its meondatory semse. In fact, the difference
in the terms used in Section 9038 and the instant section are
such as to clearly indicate the legislative intent to require
the county court to act upon the filing of the petition,

There 12 notbing in this Section to indicate that the
povser to act is limited to the case of an epldemic or the
wide spread existence of an infectious or contagious disease.
Just a casual reading of the Section itself indicates that
the existence of an infectious or contagious disease refers
particularly to the power to disinfect premises., Nor is there
anything in the history of the enactment or the amendment
thereto which indicates that thie power can only be exercised
curing an epidemic of infectious or contagious disemses. In
fact the amendments of 1825 cle rly indicate, if there was
ever &ny doubt in this matter, that the power to appoint a
public health nurse or to petition therefor does not depend
upcen the existence of an epidemic.

II.
JUNTY TO_ACT UPON THE
FETITION,

It is elemental that a petition meeting the reguire-
mente of the statute be filed with the County Court before
there is any obligation upon the County Court to &ct. The
Couaty Court has the power in the first instance to pass upon
the sufficiency of the petiticn. They would be authoriszed to
pass upon the genulness of the signatures as well as upon the
qualifications of the signers. However, if a sufficient
petition has been presented, the acts of the county court
thereafter are but ministerial and mandaasus will lie to compel
the perfurmance of this duty. In case this were required the
sufficiency of the petition would be one of the issues upon
which the Court would bhave to pass.
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In the case of 3tate ex rel. Carpenter vs, City of
st.Louis, 2 8. W, (2d4) 713, the Court stated, in respect to
the pover to reguire the performance of a ministerial duty,
l. ¢c. 738:

“The effect of that argument is that

any official may nullify any law, which
he is sworn to execute, by simply ignor-
ing 1t. A law does not have to provide
details by which it say be enforced. The
courts have inherent power to enforce it,
and, in case of a plain ministerial duty
such as tils, to command official action.
The olty authorities have provided wmeans
to collect the money, they will have it
in control; therefore we can command
them to a,propriate for the purpose con-
templated by the law,*

The requirements of the statute being mandatory it
therefore appears that the duties of the County Court are
ministerial, in the event a sufficient petition is filed, and
therefore mandamfis would be the proper remedy to compel the
performance of that duty,

111
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Section 9038 R. S. Missouri, 1829, provides:
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*All rules and regulations authorized
and made by the state board of health
in accordsnce with this chapter shall
supersede as to those matters to which
this article relates, &ll local ordia-
ances, rules and regulaticns and shall
be observed throughout tue state and
enforced by all local and state heelth
authorities. Hothing herein shall
limit the right of locel suthorities
to make such further ordinances, rules
and regulations not inconsiestent =ith
the rules and regulations prescribed
by the state board of health which may
be uecesssry for the particular
locality under the jurisdiction of such
local authorities.”

Under the provisions of this Zection all local health
agencies and authorities are required to observe the rules and
regulations established by the State Board of Hezlth. This is
evidence of an intention on the part of the Leglislature to
obtain uniformity in health matters throughout the state, and
insure cooperation throughout the vaerious heslth agencles and
authoritics. The question presented is very broad and in
answering 1t 1t muet be remembered that the couaty courts are
not the general agents of the County, but caly have such powers
which are directly given to them by siatute or which can be
reasonably iwplied from the authority given. This statement
needs no citation of asutnority to support. On the other hand
it muet be remembered that the business of the county is
placed in the hsnds of the County Yourt, and it should be dis-
tinetly to the advantage f & county to obtain the cooperation
of the various state, federal sand local &gencles in the preveation
of aisease and the control of it. We therefore are reguired
to :nswer this question conditicnally. The Jounty Court
w8y lend such cooperution as it deems advisable to the various
agencies, but muct be able to find support epecifically or by
reasonable implication in the statutes for any expenditures

they incur in thie behalf.
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CONCLUSION,

It is therefore the opinion of this office, not pase-
ing upon the constitutiomality of this scetion, that it is
mandatory upon the County Court under Section §039 R. 8. Mo.
1929, to provide for the sppointment of & public health nurse
upon the presentment of a sufficient petition, and in the
event the County Court fails to perform this duty it =may be
reguired to do so by mandamus; &and that the County Courte
are authorized to cooperate with local, state and federal
health agencies in preventing cosmmunicable disease and in
promoting good health to the extent authorized by law,

Respectfully submitted,

RRY G. WALTNER, Jr.,
Assistant Attorney Gemeral

APPROVED?

ROY MCKITTRICK,

Attorney (General
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