BOARD OF HEALTH: ) Fund for water analysis after being placed
T in treasury may not be withdrawn unless -~
APPRORRIATIONS:' ) appropriated‘bw the Legislature,

February 6, 1955. (—

E. T. Hci}aug'a, He D.
State Health Cormissioner
Jefferson City, Hissourl

Dear Or. McGaugh:

This is to acknowledge your letter dated February
4th, 1935, as follows:

"The Revised Statutes of klssowrl 1929,
Chapter 52 Section 9032 - Subject -
Analysis, fees - states that 'analysis
of all waters required by this article
shall be made at the state board of
health leboratories at Jefferson City,
Missouri. The fees collected by the
state board of health under this article
shall be twned over to the State Treas-
urer, who shall place them in a speclal
fund to be lmown as the state board o
Health water and sewerage fund and as
muach as 1s necessary of this fund shall
be used for maintaining the division of
the state board of health to be known as
the cdivision of water and sewerage and
sald fund is hereby appropriated for
sald purpose, and the state suditor
shall draw his warrant for claims against
this fund after such claims have been
approved by the secrotary of the state
board of health:!?

After reading this article I would like
an opinlion as to whom are eligible to
draw thelr salaries from this fund, It
scems to me that it is not placed in
the State Doard of Health fund or any
Health Departuent fund. ould it be
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f"oroper and legal for the Inglineering
Department and part of the ratory
Personnel who meke these water anal-
yses and meke this fund possible to
draw their salaries and a limlted
emount of thelr expoenses therefrom .”

Section 9031, Re S« Mo. 1929, provides as follows:

"The state board of health shall make
and enforce adequate rules and regu-
lations for the meintenance of a safe
quality of water dispensed to the
publiec and for the collectlion of
samples and analysis of water, either
natural or treated, furnished by
municipalities, corporations, companies,
or individuals to the publiec and shall
fix the fees for any service rendered
under the rules and regulations to
cover the cost of the service."

Section 9032, R. 3. Mo, 1929, provides as follows:

"The analysis of all waters required b
this article shall be made at the sta
board of health laboratorles at Jeffersocn
City, Missouwri, The fees collected by
the state board of health under this
article shall be turned over to the state
treasurer, who shall place them in a
special fund to be Imown as the state
board of health water and sewage fund and
as much as 1s necessary of thils fund
shall be used formintaining the divi-
sion of the state board of health to be
known as the division of water and
and sald fund 1s horeby appropriated for
said purpose, and the state auditor shall
drawv his warrant for claims against this
fund after such clalims have been approve
ed by the secretary of the state board
of health: Irovide no ‘ees under this
section shell be ﬁ.ﬂ by any city or
munielipality execept when the waterworks 1s
owvned and operated by sald city or munlc-
19&11“.“
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Je direct your attention to the fact that Sectlon
9031, supra, provides that the State Board of Health shall
make end enforce adequate rules and regulations for the
maintensnce of s safe guallty of water dispensed to the
publie and shall fix the fees for the serviece rondered under
rules and regulations to cover the cost of the service. The
State Doard of iHealth, then, fixes the rules and regulations
and fixes the fees to cover the cost thereof., Section 9032,
upra, provides that the fees shall be c¢ollected and turned
sver to the state treasurer with direction to him to place
such in & special fund to be known as the "state board of
health water and sewage fund” and such fund "shell be used
for maintaining the division of the state board of health
to be known as the division of water and sewage.”

¥rom the sbove, then, it is seen that the fecea collect~-
ed cover the actual cost of the service of water snalysis and
ere placed Into the state treasury into a special fung. After
the moneys are placed into the treasury, then sueh may only
be withdreawn gz an appropriation act. if salaries are to bLe
pald out of this fund, then the Leglslature should appropriate
out of this fund for the payment of sugh. 3Sans an appropriation
by the Legislature this fund cannot be withdrawn from the
trea e Juch has been the holdings of the ‘upreme Court of
kissou in many cases,

iie direct your attention to Section 43, artiele IV, of
the Constitution of Misaourl, whieh in part provides as follows:

"Al1ll revenue collectod and moneys recelved
by the State from any source whatszoover
shall go into the treasury, and the Ceneral
Assenbly shall have no power to divert the
same, or to permit money to be drawn from
the treasury, oxecept in pursuance of
regular asppropriations made by law,”

Sectlion 12, Article I, of the Comstitution of Missouri,
provides In part as followsa:

"o moneys shall ever be paid out of the
treasury of thls State, or any of the
funds under its maenagement, except in
pursuance of an appropriation by law."
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Seetlon 9032, supra, provides in part, "and sald
fund is hereby a propriated for sald purpose, and the state
auditor shall draw his warrant for clalms against this
fund after such clalms have been approved by the secrectary
of the stete board of health” and 1t might be argued that
the auditor rust issue his warrsnt on this fund when accounts
are properly presented without a specilal appropriation by the
Legislature. ,

In State ex rel. _essler ot al. ve Hackmann, State
Auditor, 264 3. e 366, the Supreme Couwrt of lissourl snswer-
ed a similar question, having the following to say:

"On the other hand, this cowrt has held
that a fund, ralsed an act for a
special pwrpose, could not be pald out of
the state treuurz except upon an appro=-
priation by an act of the Leglslature.
State ex rel, Fath et al. ve. iienderaonbg
160 lio. 190’ loc. cit. 214’ 60 S. e 1 5;
State ox rel. v. Gordon, 236 Mo, 142,
loc. cite. 158. 139 e Wi m. In the
case last cited the court had under con-
sideration a fund for the support and
malntenance of the game department. It
was held that the creation of a aspecial
fund is not a continuing appropriation
of the fund, or of any part of it, to
pay accounts drawn agalnst 1t., That the
creation of the fund 1s one thing, and
the appropriation of money to pay accounts
againat the fund 1s quite another thing.
The language of the Constitution is un-
equivocal; 1t requirez an appropriation
before payment of money received the
state 'from any source whatsoever.' The
money cBllected by the board 1s recelved
by the state; 1t goes lnto the state
treasury. To make it more specific, the
requirement that an appropriation by the
Leglslature wlll be necessary before
money can be pald out of the treaswry of
the state, 1t 1s applied, not only to

state funds, but to ¢ of
under its s el QHMM
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"1t is manifest that the intentlon of
the Leglslature in placing the funds
in the hands of the state treasurer
was, not only to provide offieclal
Information as to 1ts disbursement,
but to keep the expenses of the
ment within the limits provided by the
Legislature. The Legislature may be
presumed to have had the constitutional
restrictions in mind wvhen they passed
the act creating the fund.

The peremptory writ 1s denled,”

CONCLUSION.

It is our opinion that it will take an act of the

Legislature to nfproprinto the moneys out of this fund for the
payment of salaries, expenses or any other items,

Yours very truly,

James L. HornBostel
Asslstant Attorney-General

JLH: BEG
APPROVED:

ROY MeRITIRICK
Attorney-General,




