SALES TAX:

Hon. £. A,

“rosecuting Attorney

dercer Cou
Frinceton,

Dear Sirs

Municipally owned plants selling light
and water to users and eonsumers are
subject to the tax.

1

ji
|

November 15, 1935| P | LE D

nty
Elssouri

This Department is in receipt of your letter

requesting an opinion es to the following state of facts:

videg, 1n

"The Princeton Light and vater
rlant 1s owned and operated by
the Uity of Princeton,

As the City Attorney I have ade
vlised the City Council that in
my opinion that 1n collocting
the City Light and Water osills
the Sales isx should not be
collected, I am besing my
opinion on Sec, 3, Exempilons,
on page 416 “ession Acts, 1835,

fie would be pleased to have your
opinion.”

Sectlon 2, Laws of idlssouril 1935, page 415, pro=
part, as followst

"Ypom and after the effective
date of this Aet and up to and
including Decomber 31, 19037,
there shall be and 1s hereby
levied ard imposed a:d there
shall be collected and palds
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(e) & tax equivalsnt to onme (1)

per cent., of amounts paid or char-ed

on all sales of eleectricity or eclectri-
cal current, water and gas (natural

or artificlal), to domestic, commsrcial
or industriel consumers,”

Seetion 5 of this Act, provides, in part, as
followss

"ivery person recalving any payment
or consideration upon the sals of
property or rendering of service
subjeect to the tax imposed by the pro=-
visione of this Aet, or required to
maks collection of the tax imposed
by the orovisions of this Act, shall
be responsible not only for the cole
lection of the amount of the tax ime
posed on sald sale or service but
shall, on or before the 15th day of
each month, make a return to the
“tate Auditor of all taxes collected
for the preceding month or required
to be collected for the preceding
month, and shall remit the taxes so
collected or required to be collected
to the State Audltor., 1he sseller of
any property or person rendering eny
service, subject to the tax imposed
by this Act 1s directed to collect
the tax from the purchaser of such
propaerty or the reecipient of the
service as the case may be,

The tax imposed by this iet 1s a tax
upon the sale, service or transaction
and shall be collected by the person
makings the sale or rendering the
service at the time of meking or rene
dering such sale, service or transe-
actlion, &« # % & 4 # W 9% w4 ¥ 4 4¥

In the first section of the Emergency Revenue
het of 1935, municipal corporations ere expressly included
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within the term "person.” ‘hls seetlon provides:

"The following words, terms and
phrases when used in this Aet,
have the meanings aseribed to
them in thls fectlon, except
where the context clearly in-
dicates & different meanings

(a) 'Person' Includes any ine
dividuval, firm,copartnership,
Joint edventure, assoclation,
corporations, municipal or pri-
vate, estate, trust, business
trust, receiver, syndicate or
any other group or combimation
acting as a unit, and the plural
as woll s® the singular number,"

From the above quoted sections of the Emergency
Revenue Act, 1t 1s eclear that & municlipal corporation 1s re-
quired to collect the tax equivelent to one per cent. of the
amount paid or charpged for all sales of electricity or electri-
cal current, water end ges (natural or srtiricisl) to domestie,
commercial or industrisl consumers,

If municipal corporations ars to be exempted from the
provisions of this Aet 1t could only be by reason of Seetion 3
of the Aet, which providess

"There are hereby specifically exempted
from the provisions of this Act # # #
such portion of the pross receipts as
is derived from sales of tangible per=-
sonal property, services, substances
and things which the general assembly
of the State of Missouri 1s prohibited
from texing or further taxing under

the Constitution of this State."

In view of the fact that the Act specifically in-
cludes municipal corporations as being subject to this tax,
both as vendor snd vendee, to exempt such corporations would
te to hold sald Acet unconstitutional with respect to =ald
municlpal corporations, The settled policy of this dee
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partment, with the exception of certain instances where
the unconstitutionality of the law has besn clear and

unmistekable, has been to uphold the constitutionallty

of all statutes and leave the final determination of the

matter to the courts of the State of ulssouri. The late
Judge Fitzsimmone, in the case of State v. ‘ard (Supreme
ourt of iissourl) 40 S. %, (2d4) 1074, said:

X "It 1s a fixed rule,scarcely
needing restatement,that no
leglelative ernactmen: should
be declared unconstitutional
unless 1t appears very clearly
80, and every reasonsble Intend=-
meng should be made to sustain
it.

And In the more recent case of State ex Inf,
deXittrick v. American Colony Insurance Company (Supreme
Court of Missouri) 80 S, W, (2d) 876, 1. ¢, 883, Judge
K11lison stated:

"d4e think this contentlién is sound,The

rule of construction invoked by respondents
is well established, In State v, Ward, 328
3&0.658,664. 40 S, W, (2(1) 10?" 1076,“‘ late
lamented fitzsimuons,C.salds 'It is a fixed
rule, scarcely needing restatement, that no
leglislative enactment should be declared un~
constitutional unless 1t esppears very clearly
so, and every reasonable intendment should

be made to sustaln 1t,' Likeowise, in State
ex rel, Columbla Telephone Co, v. Atisinscn,
271 lio. 28,42, 195 S. W, 741, 745, the rule
is said to be thet 1f the act be 'falrly
susceptible of two or more constructions,
that interpretation will be adopted which
will avold the effect of unconstitutionality,
even though it may be necessary, for this
purpose, to disregard the more usual or
apparent import of the language employed,'
oee, slso, Black on Interpretation of Laws
(Ed Ed.) 300041’ 9.115. 50!6 authorities
say 'courts are bound to go to the very
verge of construction to sustain the
constitutionality of statutes,' 12 C,J.
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S5ee.220, p. 7903 and this rule
appllies in making atate statutes
harmonize with the Constitution

of the United States as well as

with the Conastitution of the state,
59 Co Jo 20¢,616, p. 1038; Overton
ve State, 7 Okl, €r., 203, 205, 114 F,
1132, 123 Pe 175, error dismissed
2356 H. S5, 31, 36 &, Ct. 14, 59 L, 4,
112,

CONCLUSION

In view of the foregeing, it 1s the opinion of
this department that municipal corporations are subject,
both a# vendor and vendee, to the Emergency Hevenue ict
of 1935 (Laws of Missouri 1935, page 411),

Hespectfully submitted,

OLLIVER W, KOLEN

J OHN Ne HO;‘:I‘}“N’ Jre .
Asslstant Attornsys General

APPROVEDg

ROY HcKITTRICK
Attorney General
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