
BUILDI NG AND LOAI: Sal e smen of "securi tes" fer ( ;.) State ch"'\.vter13d 
B. & L. associations. (2) B. & L. Associat ions or 
Savings ,& Loan Associations . i ncorporated under 
laws of United States. and (3) B . & L . a ssociations 
or Federal Savings & Loan Associations i ncorporated 
under l aws of othe~ ~tatesi o~rati~ in Missouri . 
must be licaased; \4J pena ty for viol a t ion. 

Ron . Ira A, ~cBride 
Supervisor 

September 13. 1935 . 

Lureau of Buil di n,.; c....: Loan Supervision 
Jefferson City. Missouri 

Dear Mr . %.1cBride: 

This is t o acknovl ed6e your lett er of recent date. 
a sking our opinion concernin& PQragraph "(c)" ot Section 
5628a , Laws or M1osour1. 1935 . page 195. 

You inquire: 

"noes tho definition ot ' Building and 
Loan sec uri t 7 • or "Building and loan 
securitie s", as set for t h in article 
' c ' ot the hereinabove me~tioned 
statute, a opl y a l i ke and without di o­
cr1m1nat1on to - -

Fi r st: Al l otato chartered bui ld-
1~ and loan a ssociations incorporated 
under ~ssour1 lnws. operating in 
1111 o sour 1 . 

Second: Al l f ederal savin0 s aDi loan 
associations incorporated under the 
la\7s of the Uni t ed J tatoo operating in 
~od. ssour1. 

Third: Any building and l oan assocla• 
tion or fodernl savings and loan associa­
tion incorporated under the laws ot an7 
other ata te • whose homo o~fice is 1n 
some other state but •h1ch does business 
in this atate. " 

, 
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I . 

Salesmen or State chartered bu1ld1~ 
ana loan ascocla£1onai 1securltles 
must be licensed, 

Please refer to our opinion datod neptembor 10. 1935. 
to you. wherein we bad undor consideration the claso1ticat1on 
of "ealesmentt as defined 1n the Act. 

Parar.:rapb "(c) 11 or Section 562Ba. lews or 1ssouri . 
1935. page 195~ reads as follows: 

" ' Building and loan secur1 ty' or 'building and 
loan sec uri ties ' shall lncl ude stock. scrip 
and an7 ot;her certificate or certificates 
ot inter st 11h1ch have been. are now beinS 
or shall hereafter be issued. by any building 
and loan association. or savln,.sa and loan 
associations incorporated under the laws ot 
this eta.te or or the United States or incor­
porated under the laws or any oth.er state 
and licensed t o do business in this state. • 

::Jerore 8ll7 building and loan "securities" may be sold 
in the State o£ Nissour1 by any sale3man of said association. 
said salesman must be licensed m provided by Paragraptt "(d}". 
secti on 5628. aupra (See our op nion to you. supra) . 

From the above it is our opinion tbat persona •selling" 
securities of a state chartered building and loan association 
must be licensed. 

II. 

Federal Snvinss and Loan Aaaoc1at1o~ 
tne@J)Orated underthe 1a.ls .2[ !fi!. t ~ted 
states and o~rat1r3 in ~aaouri must 
a1eo iiayc their sa eomonicenseA 1!. £he 
stock !?!_ .!!!.2!!. associations .!.! ~ !n 
f1seour1, 

It *s to be noted that Paragraph "(c)•. supra , spee1r1c­
ally provideo thnt stock or secur1t1•s or "any building and 
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loan association or savin.3s and loan associations 1ncorporate4 
under the laws of this state or of ibe United Statesa 1ssue4 
or sold 1n this State, are suD!ect o tKe provisions ot the 
Act, which means that the salesmen ot such stock of allY build­
ing and l oan association or savings and loan association, 
incorporated under the laws or the f n1ted States, shall be 
licensed. In other word3• the Legislature has recognized 
that Missouri bas building and loan asaoc1at1ons which are 
"Federalized" and it vas its intention to have t he salesmen 
ot t~e stock of said associations licensed. we believe that 
the Legislature 1n the exercise or ths police power s ot the 
Stat e can i mpose an excise or occupational tax on persona 
oellinJ stock of a building and loan a ssociation incorporated 
under the laws of the rnited States. tor the r-enson that said 
salesman are not engaged 1n a ~overnmental a~ency or tbe 
Un1 ted States . 

In Kansas City, mo., v . Johnson et al., 70 Fed . (2d) 
~60. the Circuit Court ot Appeals, Eighth Circuit, in decid• 
ing a case involving the right of Kansas City , ~iseouri. to 
collect a gasoline tax against a receiver appointed by the 
Federal ourt. said the following (page 361) 1 

"Federal reeeivors authorized to conduct 
and carry on the bns1ness ot a corpol'a­
t1on as a goi ng c oncern ae such are not 
exempt from the PlymBtlt of taxo a legally 
assessed and levied against them b;y cit7 
ordinance or state laws. The ..... uprcme 
Court ot t1ii united statos in Jl1ch1gan 
v. lU.chigan Trust Compar17. Reeei ver, 286 
u. s. ·334, l oe , cit. 346, 52 s. ct. 512. 
515, 76 r .... Ed. 1136. speaking through 
l~. Justice Cardozo. sa1dl 

' To protect through a rece1 vet- the 
enja,yment ot the corporate privilege and 
then t o use the appointment aa a barrier 
to the collecti on ot the taz that should 
accompany en j oyment would be an injustice 
to tho ata te and a reproach to oqu1 ty. t" 

In rlr oad River Power Co. v . ~uer,y , 77 L. ~d . 685. 288 
u. s. 178, t he ~preme Court o!' the t nited States, having 



Hon. I ra A. Mc~ride -4- september 1~. 1935. 

before it for determination a suit to restrain the enforce­
ment or .a statute or South Carolina imposing a tax on the 
production and sale or electric power becauae ·aaid power 
companJ waa granted a license by the Federal Power Commdss1on 
under the Federal Power Act. held. 1n antnrer to t he attack 
DBde upon said statute by the power compan7 that it was a 
tax 1'l1poscd upon an agency of the ""'htted States. the follow­
i ng : 

"The aepara te complaint of the Lexing­
ton a ter Power Company is that i t 1a 
generating current o.t a water power 
plant. on the Saluda river. which was 
constructed and is operated pursuant 
to a license granted by the Federal 
Power Co~~cs1on under t he Federal 
ater .Power ~et (u. s.c. title 16. 

chap. 12) and hence that the tax is 
an ' excise. license or pr1v1le0 e tax• 
upon a Federal agena.r. 

"It is a pparent. howevor . that tbe. 
complai nant in generating and sell­
ing power is not ac t 1ng aa o.n agent 
tor the Government. I t acts with tbe 
Govern:nont • a permi naion. and while 
it a:ay be said to have rece1Ted a 
privilege from the Govertuaent. it 1a 
not a privilege t o be exercised on 
behalf ot the Joverncent. The tax is 
not upon the exertion of. and cannot 
be ea1d t o burden. any goyernmantal 
t'unctio~. Fox Fil m Corp . v . Il'oyal . 
286 u. s. 123. 130. 76 s. ed. 1010. 
1~15. 52 s. ct . 546. The tax is not 
laid upon the license J rantod b7 the 
f ederal W~ter Power Commission but 
upon the roduction and sale ot power 
which the compall3' generates at ita 
own plco.aure and exclusively r or 1te 
own protit. Notuithstanding the 
special oharacteri~ties of elec trical 
energy. the company 1s engaged in 
producin~ a nd aelli06 an article ot 
trade . t.. ta. h . ower c.: Li ght Co. v. 
Prost. 286 ~ . s. 165. 180. 181. 76 L. ed. 
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1038 # 52 S. Ct . 548. The product ia 
property . Tho tact that a priv1le 
!'a a been rece1 ved trom the Federal 
Govern nt doe• not exempt that property 
or the lee al buaineoa in producing and 
selling 1 t from the burdens of taxation 
other;i::,e valid . i:' ~. -u. * * ~ ·~ "'~- ·~ o 
Tl:ue. the 1perm1os1 vo grant' by the 
r ederal .tovernment to a telegraph com­
~ to use t he m111 tary and poet roada 
ot the ~n1ted s t tea tor its poles 
and wires 'did not poevent the State 
~om taxing the real or personal prop­
erty belonging to the company within 
its borders or from imposing a license 
tax upon t ho right to do a local 
business within the State . •" 

In Federal Compress and arehou• ComJB,ny v . JlcLean. 
78 L. hd . 622. 291 u. s. 17. the Supreme Court or the tn1ted 
States. in an opinion delivered 11., ~. J ustice s tone. held 
that a state excise tax ot W.se1as1pp1. imposed upon a 
Delaware corporation doing businoao by virtue of a license 
issued by the t nited States • arehouse Act. did not violate 
the Federal onst1tut1on or as not an imposition upon a 
1- ederal inatrwnentali ty. havi the following to sa7 (page 
627}: 

"Appellant •s licm. ae under the United 
States varehousing Act did not contor 
upon it immunity from state taxation. 
for neither the appellant nor ita 
business was. bJ t orce ot the licenae. 
converted into an a gency or instrumentalit7 
of tho federal government. Tho .arehoueing 
Act centers upon 11censeeo certain priv­
ileges an4 secures to the nat1cnal govern­
ment. by means ot the 11censina provisions. 
a measure of ccntrol over those engaged 
in the business ot storing agricultural 
produc to who find it a dvantageous to appl7 
tor tbe license. The government exercises 
that c ontrol in tho furtherance or a 
governmental purpose t o oecure ta1r and 
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uniform bua1neaa practicea. But the 
appellant. 1n the enjoyment or the 
pri vilege. is engaged in 1ta own be­
halt. not the government's. in the 
conduct ot a private business tor 
profit. It can no lon~e~ be thought 
that t~e enjoyment ot a privilege con­
ferred by either the natioDS.l or a 
state govern ;ent upon the individual. 
even though to promote some govern­
mental policy. relieves him from tbe 
taxation by the othez- ot his property 
or businese used or carried on 1n the 
enjoyment of t he privilege or ot the 
prot1ts derived from it. (Cases cited) 

"lhe tact that t he license is used 
also ns a ceans of government control 
or appellnnt•s business does not call 
for a different conclusion. The 
national goverrm!cnt bas not assu.med to 
tax the business or to exercise any 
control over the taxa t1on ot it by the 
state. The stato does not tax the 
license itself and the tax upon petj.­
tioner 's business. ap":)lied w1 t hout 
d1ser1m1nat1on to all similar business­
es whet her licensed or not. does not 
i~pair the control which the federal 
authority has chosen to exert. The 
more extension or control over a bua1-
noss by the national 0overnment does 
not w1 thdraw it from a local tax which 
presents no obat~ele to tbe execution 
ot the national policy. ~ 

Building and loan associations incorporated under 
the Home Owners' Loan i.ct of 1933. are engaged 1n 'bus1neaa 
solely tor profit and 6ain. And the fact that sueh derive 
their entity by virtue of the Laws or the United states 
and are supervised and regula ted b y an instrumental! ty or 
the Lnitad Statos. does not. in our opinion. make such 
building and loan assoe1a t1ons agene1e a or instl'Ull1Cnta11 tie a 
or tho United States. especially as concerns the license 
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placed u.pon salesmen selling the "securities rr of &lid ;-eder a l­
ized building and loan associations . 

It is our opinion that a salesma.n selling "securities" 
of a building and loan a esoc1a t 1on or savings and loan 
3"'"SOC1at1on , incorporated under t he laws or t he United States. 
must be licensed i n order to sell t re "securities" of such 
aasoc1at1an in t he State of Missouri . 

III . 

Buildin3 and Loan Associations or Federal 
sav1u:as aiirLoan Association£: Tiicori¥rat­
ed er-riie laws ot ofter a tea, se ling 
"'iecurlt1ii"' &rurdO!n-a~uaineas In this 
State, must have its salesmen 11cinaed. 

It ia our opinion. in view ot the act to re~l~te sale 
of and denl1~a in build. ng and loan 11 securi td!es ," and partic­
ularly Paragraph "(c)• . supra . that &IV buildi~ and loan 
association. incorporated UDder the laws ot an7 other state 
and licensed to do business in this Sta. t e . must likewise have 
ita salesmen licensed it the naecurit1ea• of said association 
are sold or offered f or sale in t his State . 

IV. 

Penaltz. 

o invito your attention to Section ~629g , Laws of 
JJissouri. 1935 . page 200. which provides a penalty J Or &nJ 
violation ot tbe proviaiono of said act, making such violators 
amenable to punishment by imprisonment in the c ounty jail or 
pa;yment of a tlne . or both. 

APPR OVl:i D : 

JOHN 'A! . HOFF.,1AN , Jr . 
lActjn ~r) Attorney General t • ("' 

Yours •ery truly . 

James L. ~ornsostel 
Ass1atant Attorne r -General 


