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Hon, Ira A, lMcBride

Supervisor

tureau of Building & Loan Supervision
Jefferson City, Missourl

Dear Nr, McBride:

This is to acknowledge your letter of recent date,
asking owr opinion concerning Paragraph "(¢)® of Seection
5628a, Laws of Missouri, 1835, page 195.

You inguire:

"Does the definition of 'suilding and
Loan security! or "Building and loan
securities”, as set forth in article
c? of the hereinabove mentioned
statute, apply alike and without dis-
crimination to ==

First: All state chartered build-
ing and lcan assoclations incorporated
under liissowri laws, operating in
Missouwri.

Second: All federal savings and loan “
assoclations incorporated under the
laws of the United 3States operating in
Kissouri.

Third: Any bullding and loan associae-
tion or federal =zavings and loan associa=-
tion incorporated under the laws of any
other state, whose home office is in
some other state but which does business
in this state,"
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I.

Salesmen of State chartered bulldi
and loan asscciations' 'secur IH.;E
mst De licensed,

Please refer to our opinion dated Jeptember 10, 1935,
to you, wherein we had under consideration the classification
salesmen” as defined in the Act,

Parasraph "(c)" of Section 5628a, lLaws of Missouwri,
1936, page 195, reads as follows:

"i5uilding and loan security' or 'building and
loan securities' shall inelude stoeck, scrip
and any other certificate or certificates

of intercst which have been, are now being

or shall hereafter be issued by any building
and loan assoclation, or savings and loan
assoclations incorporated under the laws of
this state or of the United States or incor-
porated under the laws of any other astate

and licensed to do business in this state,"

sefore n.:i building and loan "securities" may be sold
in the State of ssouri by any saleaman of said association,
sald salesman must be licensed ss provided by Paragraph "(4)",
Section 5628, supra (See our opinion to you, supra).

From the above it is ocur opinion that persons "selling"
segurities of a state chartered building and loan association
mast be licensed.

Federal Savi
Ineorporated ated un
and

It #s to be noted that Paragraph "(c)", supra, specific-
ally provides that stock or securities of "any building and
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loan association or savings and loan associations incorporated
under the laws of this state or of the United States" issued
or sold in this State, are subject To the provisions of the
Act, which means that the salesmen of such stock of any bulld-
ing and lcan association or savings and loan association,
incorporated wnder the laws of the "mited States, shall be
licensed. In other words, the Legislature has recognized
that Missouri has building and loan associations which are
"Federalized” and it was its intention to have the salesmen
of tre stock of sald associations licensed. We believe that
the Legislature in the exercise of the police powers of the
State can impose an excise or occupational tax on persons
selling stoek of a building and loan assoclation incorporated
under the laws of the mited States, for the reason that said
salesmen are not engaged in a governmental agency of the
United States,

In Kansas City, Mo., v. Johnson et al,, 70 Fed. (24)
360, the Circult Cowrt of Appeals, Eighth Cireuit, in decid-
ing a case involving the right of Kansas City, Missouri, to
collect a gasoline tax against a receiver appointed by the
Federal Court, sald the following (page 361):

"Federal receivers authorigzed to conduct
and carry on the business of a corpora-
tion as a going concern as such are not
exempt from the payment of taxes legally
assessed and levied against them by city
ordinance or state laws, The Supreme
Court of the Tnited States in Michigan
V. Hichigan Trust Company, Heceiver, 286
Uas Se 354. 100. cit. m. 52 3., Ct. 512.
515, 76 L. #d.: 1136, speaking through
Mr. Justice Cardozo, said:

'To protect through a receiver the
en joyment of the corporate privilege and
then tc use the appointment as a barrier
to the collection of the tax that should
accompany enjoyment would be an injustice
to the state and a reproach to eguity.'"

In Broad River Power Co. v. Query, 77 L. nd. 685, 288
Ue Se 178, the Supreme Court of the United States, having
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before it for determination a suit to restrain the enforce-
ment of a statute of South Caroclina imposing a tax on the
production and sale of electric power because-said power
company was granted a license h{ the Federal Power Commission
under the Federal Power Act, held, in answer to the attack
made upon said statute by the power company that it was a

tax imposed upon an agency of the Umnited States, the follow-
ing:

"The separate complaint of the Lexing-
ton Water Power Company is that it is
zenerating current at a water power
plant, on the Saluda river, which was
construeted and is operated pursuant
to a license granted by the ‘“ederal
Power Commiczsion under the Federal
water Power Asct (U.S.O- title 16.
chap. 12) and hence that the tax is
an 'excise, license or privilege tax'
upon a Federal agency.

"It is apparent, however, that the
complainant in generating and sell-
ing power is not acting as an agent
for the Government. it acts with the
Government's permission, and while

it ui be sald to have received a
privilege from the Government, it is
nct a privilege to be exercised on
behalf of the CGovernment. The tax ia
not upon the exertion of, and camnot
be said to burden, any governmental
function. Fox Film Corp. v. Doyal,
286 U. S. 123, 130, 76 L, ed. 1010,
1016, 52 S. Ct, 546, The tax is not
laid upon the license granted by the
Federal Water Power Commission but
upon the  wroduction and sale of power
which the company zenerates at its
own pleasure and exclusively for its
own profit., Nogtwithstanding the
speclal characteristics of electrical
energy, the company is engaged in
producingz and selling an article of
trade. (tah rfower & Light Co. Vv,
Pfost, 286 U. S. 165, 180, 181, 76 L, ed.
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10&. 52 S. Ct. 548, The ].'I."Oduct is
property. The fact that a privilege
has been recelved from the Federal
Government does not exempt that property
or the lcal business in produeing and
selling it from the burdens of taxation
otherwse valid, # =« & % # = & & = &
Thus, the 'permissive grant' by the
Federal Government to a telezgraph come
to use the military and post roads
of the Umnited States for its poles
and wires 'did not prevent the State
from taxing the real or perscnal prop-
erty belonging to the company within
its borders or from impos a license
tax upon the right to do a local
business within the State.'

In Federal Compress and jarehouse Company v. McLean,
78 L. "d. 682, 291 U, S. 17, the Supreme Court of the Imited
States, in an opinion delivered by “r, Justice Stone, held
that a state excise tax of Mississippil, imposed upon &
Delaware corporation doing business by virtue of a license
issued by the United States vJarehouse Act, did not violate
the Pederal Lonstitution or was not an imposition upon a
Fed’ml instrumentality, having the following to say (page
627):

"Appellant's licn se under the United
States varehousing Act did not confer

upon it immunity from state taxation,

for neither the appellant nor its

business was, by force of the license,
converted into an agency or instrumentality
of the federal government, The varehousing
Act confers upon licensees eertain prive
ileges and secures to the national govern-
ment, by means of the licensing provisions,
a measure of cmtirol over those engaged

in the business of storing agricultural
products who find it advantageous to apply
for the license. The government exercises
that control in the furtherance of a
governmental purpose to secure fair and
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uniform business practices. But the
appellant, in the enjoyment of the
privilege, is engazed in its own be-
half, not the government's, in the
conduet of a private business for
profit. It can no longer be thought
that the enjoyment of a privilege con-
ferred by either the nationmal or a
state governrent upon the individual,
even though to promote some govern-
mental poliey, relieves him from the
taxation by the other of his property
or business used or carried on in the
enjoyment of the privilege or of the
profits derived from it. (Cases cited)

"IThe faet that the license is used
also as a means of government control
of appellant's business does not call
for a different conclusion. The
national government has not assumed to
tax the business or to exercise any
control over the taxation of it by the
state, The state does not tax the
license 1gself and the tax upon peti-
tioner's business, applied without
discrimination to all similar business-
es whether licensed or not, does not
inpalr the control which the federal
authority has chosen to exert., The
mere extension of control over a busi-
ness by the national zovernment does
not withdraw it from a local tax which
presents no obstacle to the execution
of the national policy,."

Building and loan assoeciations incorporated under
the Home Owners' Loan Act of 1933, are engaged in business
solely for profit and zain, 4ind the fact that such derive
their entity by virtue of the Laws of the United States
and are supervised and regulated b; an instrumentality of
the mited States, does not, in ow opinion, make such
building and loan associations agencies or instrumentalities
of the United States, especially as coneerns the license
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placed upon salesmen selling the "securities" of sald Federal=-
ized building and loan associations,

It is our opinion that a salesman selling "securities"
of a bullding and loan assoclation or savings and loan
argociation, incorporated under the laws of the Imlited States,
must be licensed in order to sell the "securities" of sueh
association in the State of Missouri,

III.

It is our opinion, in view of the act to regulate sale
of and dealings in building and loan "securitiés,!" and pargic=-
ularly Paragraph "(e)", supra, that any building and loan
association, incorporated under the laws of other state
and licensed to do business in this State, must likewise have
its salesmen licensed if the "securities” of said association
are sold or offered for sale in tiis State,

Penalty,

4e invite your attention to Section 5629z, Laws of
Missouri, 1935, paze 200, which provides a penalty for any
violation of the provisions of sald act, making such violators
amenable to punishment by imprisonment in the county jail or
payment of a fine, or both,

Yours very truly,

James L. HornBSostel
APPROVEDS Assistant Attorney-General

JOHN W ,HOFFMAN, Jr,.
(}Actigg) Attorney General
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