BUILDING AND LOAN: Voting by proxye.

April 18, 1936,

don, Ira A, licBride

Supervisor

sureau of Suilding and Loan Supervision
Jefferson City, Missowri

ear Mr,., NecBride:

This 1s to acknowledge your letter dated ipril 15,
1935, as followsg;

"The inclosed letter from ir, W. B,
Henderson, 308 %, 10th Street,
Zgnsae City, Mlssouri, requests an
opinion on the adequacy of a proxy
form which he has attached. This
is to ask for your opinion on this
matrer,"

The letter referred to in your request., written by
iir, Henderson to your Department on March 27, 1835, reads
as follows:

"I am enclosing copy of a form that I
foprwarded to you with a letter written
mwore than a month ago but have not had
a replye.

It is ver; important that I hear from
you as early as possible as to whether
the enclosed form contains any object-
ionable features from the standpo.nt
of your department or the ittorney-
General's office.

I am not asking you at this time tc pass
upon whether you will permit the assets
of the Franklin savings & Loan Assocla~
tion to be 'assigned’,
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Any move of the kind contemplated will
have to be preceded by securing the
signatures of the members of the assocla-
tion to some kind of a form authorizing
ug te take aetion, !'ven though the
assignment of the assets may be subsequent-
ly aporoved, you might find it necessary
to qualify your aporoval or withhold it
because the form of the proxy signed by
the members is not in the opinion of the
Attorney-;eneral's office sufficient,

Cur attorney is of the opinion that an
ordinary proxy will not answer the
purpose but he thinks the enclosed form
is sufficient if it meets with the
approval of your department and the
sAttorney-General,

He feels that no form would be sufficient
if it did not meet with the approval of
your doeartmont and the attorney-General's
office.

The form of proxy appended to Mr., Henderson's letter
in part reads as follows:

"¥OW THEREFORE, the undersigned member

of the Franklin Savings & Loan Associa~-
tion and owner of shares

of said issociation hereby consents to
and auvthorizes and directs the Board of
virectors of said Association to exercise
their own judgment about the transfer

or assignment of the assets of the
Association, or the reorganization of

the issociation into a “ederal .avin:s
and Loan Association, or any other type
of financial institution or to merge

sald association with another savings

and loan association, or any other type
of financial institution, or to take

over other building and loan assoclations,
or other types of finaneial institutions,
or to take any other step in the interest
of the members that has the approval of
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the Supervisor of the Sureau of
Bullding and Loan Supervision of
Migsouri and to accomplish this
se 1 constitute and appoint

he Soard of Uirectors of the Assoe-
iation as now or hereafter consti-
tuted, or a majority of them, attorneys
and proxies, authorizing them to vote
for me in my name at any general,
special or adjourned meeting of the
shareholders and/or stockholders of
the Association at which I am not
personally present, on any such
proposition presented with the aprrov-
al of the Board of Directors."

It is to be noted that the avove form of proxy directs
and authorizes the board of directors of said association to
do many thin:s concerning the buildalng and loan association
and further permits them to vote for a shareholder at "any
general, special or adjourned meeting of the shareholders,"

50 Corpus Juris, p. 843, defines "proxy" as follows:

"An ageney; the agency for another who
acts through the agent; authority by
one, having the right to do a certain
thing, to another to do 1t; authority
or power to do a certaln thing;
authority to act for another,

9 Corpus Juris, p. 936, in part provides as follows:

"Amonz other things, the rights of the
stockholder include that of voting in
person or by proxy at a legal meeting
of the shareholders, % % # # #,"

ihe laws relating to bullding and loan as-oclations do
not crovide for the voting by proxy on matters similar to that
sought to be accomplished by *r. Henderson,
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The Kansas ity Court of Appeals in the Appeal of
rowell and Loyle, 93 Mo. Apv. 226, 1. c. 300, =ald:

"% # # The defendant is rurely a crea-
tion of the statute, having only such
powers as the statute gives and such
as are necessarily implied,"

In RBertche v. Loan and Investment Ass'n of Ho., 147
Ho. 343, 1. c. 360, the Supreme Court of MNlssourl sald:

"One who becomes a member of an associa-
tion becomes charzeable with the know-
lcdze of the provisions of its charter
and by-laws and is bound by them., He
can not be ignorant of them, nor can
he r:fuse ob~dience to them unless in-
deed they are 1llegal or require the
performance of acts which the law for-
bids., By-laws not illegal, and not
requiring the performance of acts
contrary to law, must therefore be
deemed binding upon all persons who
become members,"

In State ex rel. v. Brown, 68 S. ¥. (2d) 55, 1. e.
59, the Supreme Court of Missouri saild:

"Measured by this standard the publie
policy of this state for more than

forty years has been to place build-
ing and loan associations upon a
different footing from that of corpora=-
tions created under the general corpora-
tionslaws of the state,”

Section 5590, Laws of Missouri, 1931, page 147, in
part provides:

"The sharehclders of such corporation
may wmake and adopt all necessary by-
laws for the government of the affairs
and business of the corporation, pro-
vided that the same shall not be in-

onais;ont with thg Constitution or
aws of the state.




Hon., Ira A. McBride . -5 April 18, 1935,

Prom the above we conclude, that as the statutes
relating to bulldinz and loan associations are silent con-
cerning voting by proxy, then in order for proxies to be
voted such must be provided for in the by-laws of the
association, Consequently, not having the by-laws before
us, we cannot determine if such provides that proxies may
ve used (voted), or in what form.

2.

The form of proxy attached to lMr, Henderson's letter
permita of many things to be done by the board of directors
concerning the assets of the association. For one thing--
the shareholders authorize and direct the board of directors
to exercise their own Jjudgment about the transfer or assign-
ment of the assets of the association and if the directors
seek to merge with another like and similar association,
under and by virtue of Section &611, Laws of Missouri, 1931,
page 157, sald merger would not be effective because that
statute says,

"# % # such terms as may be agreed upon

by three-fourths of the members of each

of such bodles present at the meeting of

the members eonvened for that purpose, & «."

The form of proxy further provides:

i % %, or the reorganization of the
assoeiation into a Federal ~nyingt
and Loan Association, « « =%

And in order to accomplish that, the consent of two-thirds of

the shareholders 1s neces:ary. See our opinion to you dated
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Se

In eonclusion, as stated hereinbefore, we respectfully
decline from rendering an opinion becauce we do not know
what is provided for in the by~-laws of said association relative
to pmne. B

If the association desires to merze with another like
and similar corporation, then it must comply with Section 5611,
supra. And if it desires to change from a State association
to a Federal Savings and Loan Association, then it must comply
with Section 5626, Laws of Missouri, 1931, page 162. It is
thus seen that a further reason for deelining to render an
opinion is that if we approve the form of pro as submitted,
it might be implied by the board of directors that we have
approved its manner and method in procuring the consent of its
stockholders to do the things sought to be accomplished. Ve
do not desire that directors and officers of an assoeiation
shall rely, by implication,upon our opinion and place them=
selves in a position so that they will be amenable to Section
5610, Laws of iissouri, 1931, page 15%7.

Yours very truly,

James L, HornBostel

agsistant Attorney-General
APPROV' Ds

Attorney-General

JLHIEG




