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GAMBLING - "Bonk Ni ~ht-" 

I UD.rch 27. 1935 

Honora "'lc J . -: . McDowell 
St nto ..:>enntor 
Jefferson City, ~ 1s s"')ur1 

~,. deer Ser.r.torr 

o have your request of 'arCh 2J , 1035 for an 
op.1n1on, wblch reques t !.a as follows: 

•Thoro wa e introduced lnto the llouso this 
~ess1on Houso Bill No . 203. which endeavored 
to make i t unlowful for a picture show or 
plt ce ot tuuun emen t t o mn1n tn in any drawing 
in the nature ot c l ot tery or g1£t enter­
prise 1n eon~eot1on therew1th. or any so­
enllod ' bank ' or 'cash night ' ct which ony 
money or any other thing ot vol ue shal l be 
d i stributed either by ticket o~ by regis trA­
tion or by ny other mothocl or ident1i·1co­
t 1on. Some or L~ trlendn re inter ested 1n 
kr"wlng wl1ether whnt 1o known as ' Bank Nlght ' 
1n mot ion picture thentor~ is l owful under 
our 1asour1 St tutcs . a 1 unoeratnn d tbe 
-ol n , in brlef • pr·ov1 es t hn t t m orer tor 
of a motion picture house Ghell dcctde upon 
the omount of money tbnt 1s to be nworded , 
ona orrongc " 1 th a bonk to t. unrunteo tho 
a~ent of the cwnr • to those to whom the 

aWD"d i3 ~ado . It - rovlcea tha t o reg is t ry 
~ook shsll · e ko t nt or near tho the t er . 
but outs i de or the box off"1ce , whore nny . 
n .. ult rerson. without l L1itotion or ro.!3tric­
t1on ~~taoover, on~ wl th~Jt nny eh~rge ~ 
without t ho ~u~ch~oo o~ the~ ter t1eket. 
without a token ot o ~mlsn1on m d entiroly 
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tree , nnd wi thout nny QU&l1t'1ea t 1on ot any 
chorncte~ , ma~ enter his name 1n the registry 
book as n quol1f1c d particip~t . Tho thBater 
ticket seller hatJ no> re datr tion book or 
equi pment , and the - urehmao ot o t iekot does 
not qual lf~ the purchDsor ae a pn rt1c1pant . 
No one is permitted or required to purch ~e 
o t1eket in order to register. The bolder ot 
o. ticket ot a6mlss1on who does not mter hb 
name 1n the registry book is not a qual i fied 
pertlcipant . Only those reroons wbo reeist~r 
nro Quru lf1e6 . In other wore a t h&re 1o no rela­
tion or ee ;.ont~oncy bet em the purch :!8 or a 
tlcket ~nd tho qu 11f1c tlon or n pnrtlc1pnnt . 
~bo lan provides t l t pl acnrda or ~· ers 
both inside 11ne outside tb:t thor ter- .,.h,.ll in­
form the public that regiatrotlon tor ' Bunk 
Nleht ' ls bsolutel y tree . I t rov1uea that 
the party regie ter!ng muat register his own 
n~e nnd only once, nnd that one reg istration 
wlll ho good tor all ' Bank Nights •~ on~ thct 
the signature mu!t indicate whe~ber it is Mr., 
ra . or Miss , and thnt it must be o. sie;nature 

and not ; rinted, nd thot thenter c:::ployees or 
relatives aro not allowed. to p nrtic1p:Jto . It 
provides tbnt tbD money to be given ewny or nwarded 
ahnll be dopos1ted each •eek, 1n advan ce of the 
' Dank Night', in the bnnk account 1n the Bank 
1n which r..roper arrangement ha e been m:1de . The 
numbers appear ing on the register Uhere the 
part~ signs serves only o on 1dont1t1o tion 
nu.."lib tu• . These numbers ore to be p laced in an 
o c.n conta!ne~, tmd .one nuc:ber is drown out on 
' ~~nk N1 t •, anc thi s one is g iven to a com­
mit t ee ot throe mom who tftke the number nd re-
fer to the res ts tor book and then nnnounee the 
name or tba inner by nnnour cl~ B tbs neme e 1 thor 
Mr ., rs . or is~ , snd clso the adoross . It the 
party 1s pro e r ly 1dent it1e~ , the n t he money will 
be po1d to him or her nt certnin den1gn ted 
hour noxt mottnlng . If the arty who8C n me 18 
collod on ' B nk 1\lgbt ' doe a not np::e r ( onlJ 
one nrunc 1s dr tm on cneh ' Dnnk Nlght ' ) , +.ben 
tho amount of the eeount is carried o er to 
t ho next week , a nd this is a~ded to tho current 
week ' s accoun t , otc. Tt~ dr wing ls m de by ~ 
eh1lc , bllnd- folde (!. , wbo t ok es from tho con-
t s inor one number and this number 1s handed to 
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the Judges . t tho s llmo time • tho ,:'Grtz ' B 
nnme is callod 1n the lob~te of lEi theater 
iiir ~t'!io - in f~ont OTthe iter:- A reosonable 
t"Ime-ra-g'lven. cntf1ttiie "8rtj whose name u 
c l leo does not appour from the 1ns14e ot t he 
then te%9 01- f'rom the c rowd oute1de, than an.'"tounce­
mont 1s mn<1e toot tho b~c:.t a ccount which btla not 
been clr. imBd 111 be a~de~ to the following 
week ' s nccount . Tho number cnl l ed is returne~ 
to tho ~~ntntner , whether it wins or not . Tbe 
' Ba nk Htgb.t ' al' r ngomont s~oc11'1c.o1ly tr ovldes 
al so thnt the part1e1pcmt does not have to be 1n 
the theater a t the ti e of t ho dra•1ng or hol d a 
ticket o1' r ~m1n s1on 1n ordor to part1e1pa t e . I t 
tho hol der or the n~~er dr wn happens t o be 
outside tbe t hea t er , he 1a permitted to enter 
without charbo to cl l m the wn~d . 

"I am rel iabl y infor.~e i that thls pl n 1s now i n 
or~r~t1on ln a majorlty of the ~tetes ot the Un l tod 

t ot es ar-d I have had ca l led to rrry o ttent t on the 
op inion of the Attorr.oy Gene~2l3 of two or our 
a d j oln!ns S tates 6 to wit: I owa nnd Konar a , hol d ing 
thn t aueh plQn i s lawful nd no t nroh#~1tod by 
the l aws of those st tes , speeifienlly t hat l t 
is not o lotte ry. Tho .following caoes boar inS on 
tho question have been called to m~ nttont1on: 
1 eo )le v . Cordes , 28 Pnc . ( 2) 99 (California); 
Gr oss v. Poople 16 Colo . 321, 32 rae. 821; Yellow­
stone X1t v . bbama, 89 Al • 195 , 7 L. R •• 590; 
Hol t v . Rur al 1eekly Co . (M1nnesta) 217 1 •• 345. 

"Will 1ou, therefore , give mo your opinion whether 
the op~rntion ~.f the ' Bo~ Night' ~lan ln the 
r;wnner outllneu above , where the p rtiei , n ts 
ne!thor ~ry nor promise t o - 7 or surrGnder any­
t hing or value for the r~ht to pertl e1na te. and 
the element ot considel"atioi" 1e entirel,- lnoki~ , 
18 within the prohibition of tbo l nw relating to 
l otteries, cr ls o leg1timate a dvertising plAn. ~ 
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4e find that Section 4514 , R. s . ~o . 1029 
mnkes 1 t a crlminnl offense to est hl 1sh a "l ottery" 
or "glft enterprise" 1n this Stato . It appoqra tb't 
this section woo oaased 1n pursunnce of the const1-
tutlonnl mondnte eont !ned 11\ rt l clo XI '", <J oction 10 
or the !:21soour1 Constitution. which pro~1 leo AS fol­
lows: 

"The General asembl y ahell bnvo no 
power to o~Jthor1zo lotterie s or g,itt 
enterprises for &OJ purposo. nnd sh 11 
·ssa l nwe to prohibit the s ol e of lottery 
o~ u1ft enterprise tickets, or tickets 
in ony sche e ln tbo notur of a lottery, 
i n this ~to tc J ond ~11 oets or parts or 
acts ber-totoro p seed by t he Log slsture 
ot th!s c t~t , outhor1~1ng o lot~ory or 
lotter !os, ond ull r.ct s amendnto~y thereof 
or supplemento 1 theret o , oro hereby avo1do~! . " 

throe essential ol~mentn t o br1nu nny oct1v1ty 
~1th 1n the prov ! ~ lon of tbo l ot nry lAw a r c , et out 1n 
.t~ tc • • ~~ernon , 1 s. w. {2d) 109 to be, (1) oonsl·~r3-
ti n , (2) prizo , (3) chonce . This makes the : 1ssour1 
lottery 1 w conform to court hold ·nes ln other stotos . 
In nugb v . rortor . 157 Vs . 4~1, 161 . E. 242. tho court 
bold that o scheme whereby .· DUC tio'"oer- gove tlekcta 
for n pr i ze dr wing on n ut,~oLile ln or der to o ttr~~t 
a crowd to hia ouct1on w s ~ lottery. Fro~ your l etter- , 
it op~enra thDt the money to be gl von Qwny constitutes 
the prize: th~t the ae tbod o£ g i 1lnf it awnt by noleottns 
a winner by l o t or drnwing constitutes the ·ehnneo" element 
es~entiol t o every 1ottor~. 

The third element. "eona1dcrnt1on• , 1s there~o~o 
the l est one to bo eonal~orod ln th:~ o~i~1on. I t 1s not 
nocosaary trut ~coplo ~hould y directl y or purchose o 
t' ket in o~dor to turn1sh tho clement of cono1dor~t1on • 
.1.n r ooklyn Ca l ly Eagle v. Voorhlos , 101 ~"'od . 579• the 
court ooi d : 



~5 - Honorabl e J. C. MoDowoll 

"Tho ~cst1on ot cons i der tion does not 
mean tbnt poy sholl be directl y e i"en 
t•o.,. the right to compete . lt 1:1 orly 
ncceoo ry tbftt the person onterine the 
eo upet1t1on ~h~ll ~ oomoth!n£ or ' i~o 
u eo~c right . The aequiol t1on ~nd send­
ing 1n of l cbols is suffic ont to e anply 
w1 th t ho t r oqu!l-e. nt . l•or doo s tho 
benof1t to tho ereon offering the pr1zo 
neee to be directly dependent upon the 
f urnishing or n oo~si oretlon. Adver-
t1s1 and the s~los resulting thereby , 
bosod upon a desi~e to get oomethlng tor 
nothing, sre ampJ.7 outticlont n:s c cot ive . " 

In your request , i t 1a st ted trut the "Bank 
Nlght' arrango~nt ~oes not require the p rt1c1print to 
be in the thontor at t e ti-ne ot tho drawing or to 
hol d a ticket of (~1s ion; thnt it tho bolder. ot tne 
winning n~bor bop ne to ~o outside of t he t heater, 
be is permitted t o en£erw1 thout ehargo Tc>cloliD the 
aw r • ln Po tberstone v. Inde endent Servi ce Stction, 
10 w• · • (Cd) 1 24 (Texas Civil ~ppools) , tilling sta­
tion~ , !or ~~0 p urp050 or 1ncrens1ng trade 0 drnwtng 
huf't nfllr, ~ from competitors, gave n v:y tickets to customora 
nnd non- customers , nnd t ha aehem w s held to bo a 
lott~ry . In State ot ,ash1ngton v. Danz , 250 Poe . 37, 
th o u~rc.me Cour ot sh1ngton hold t h ot it s 1m­
mn tor1Al thot free tickets to ~~awing were offered 
porsons not purChasing theater tickets . 

In eople v . r Os a (1933) , 28 r ae. (2d) , 99 , 
the Ca lifornia lottery l • w 6ef1ned lottery o a, 

"cmy PChe .o f or the d 1spoool or distribu­
tion of pro ort7 b• ehanee, among pereona 
who hnve na16 or nrom1ced to nfl any v lu~ble 
consl~er ~ion !Sr tho ohnnco o~ ~ht·ining 
such :t ro ort,- or e J ort1on of tt , ~ " 

- Pennl Cn!le, ~cet1on 319 . 
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V1rtunlly t he e~e definition of a lotte~ 1a 
found 1n '-'oction 2464 f e.m. comp . S tt~ C• . of ·Oloro.l' 0 I 1n-
~olved 1n the c~sc o t State v . Dans . (1926) 250 ac. 
37. In Feoplo v. Co.rdos , 8U , the vol lfornia Superior 
v~urt, Loo ngoles County, bol d tbnt moti on picture 
tbeotre operator ' s scbo. c to g1vo any ateacshio excur-
s ion tickets 08 prizes to hol~ero or l uCky tlekots dis­
tribu ted in tbe •r!c1n1 ty or, ,. m announcec! in or at the entrance 
to the thontr , w.s not a lottery. Tho SuJ:r .( Ccur t of 
Colors o , (1L03) in C1•oas v. cople, su,pr o , i n coratr~ln 
'be s~me ofin i ~on or l ottery, h l d th t tho grat uitous 
d istribution or bus1noae c•r s to oll persons colllng or 
t'fl' 1 t1ng for sr•:no Emti tling the holders t o n cbonoe on o 
r. tono wna not n lot te r y, since no v luo l e considerat ion 
w s .. 1d . Yellol!stone Kl t v . lobo.mo , 7 L. .• A., 599 
le o sim1lnr c so wl~rotn consiaerntion i~ 11m1tod to A 
direct noymont of oonsi~or t lon . I n thot cr se , the court 
held thoro wna no e::mslc'icrntlon involved in tho matter . 

t n oxnminntlon of tho .Uasourt st• tuto ln·.;olvod 
will revcnl that it is much bro~der tbnn tho pen 1 co~eo , 
Col1fornln , Col orado, Alobomn , ln t t the e1 s our l statuto 
~kos lt a erim1nol ofronso to establ ish n lottery ~ g 1ft 
enterprise unfettered by ny de!'1ni tions or lle.ltn t ions no 
to tho easentlol elements 9f a l ottery. 

Jonerol1J, tho term cono1dornt1on" is ocf1ned ns 
being a bonotit t o tho ~arty ~ro~lslng, or n los~ to tho 
r orson t o who the promise 1s made . 12 c. J . 5~~ . 

The goncrnl rulo 1a str ted in 39 c. J., p . 297, 
Seo tlon 17 os to the i oportnneo ot cons lcerotion, ln the 
followir~ l nnkuage: 

"It ls obvious tbnt whore A gitt ont er­
prlse lao!~s t he es~ont1c l lemont of 
cA nee o~ of cons ider t lon , lt is not a 
l ot ter~, - n 

refer ence to tho Mis~ourt statute , 4314, wlll 
revoCJl thot t t inclu~es glft ente~pr1sos as e l1 ne l ot-
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t or1es , and 1t would therefore ap e~r that no ~onsi~er -
tion wnn nee~senry for c gift enterpr ise . Howovor, from 
your letter tt is on.,.cront t h ... t tho bol Gcr of o prizo-
wt n1ng numbe: ous t ;1 to the .theatre. nt the proper 
time , und ws1t outside tor the t1me of tho drawi ng so 
os to be a~nll~H- 1~>' in the event Le hol ds the luck-y num­
ber . If t he ticket holder trDvellod 100 c 1los in or~or 
to bo present in fron t of the the11tre tor the drawi.nc. , 
no ono oould question 'but whrt h1s l ong jo'l.1r ney was S'lf­
f1ctcnt t"O'"al·;ePP.t!on ror tho prize offered by the thertre . 
~ nder such eandl t1ons , tho noeocGtty oF bis ~o1ns 12 ~ 
thentre ls auf! 1c1ent cona!..t'ierot1on . It 1s l!:nnlate "lal ns 
to how nueb conoidorr>t !on ho -nye, wl'cth&r lt be 1¢ O "' -
~-10':'5" , or wbethGr ho tr~vrls ar:..-oss the otroet or 100 
mil es tn order to be present o t ~he ~rantne; 1n tho final 
rr ly~1s , he is gi ving cor.a1cern lon for the c~neo to 
win a pr i ze . 

The s l v1ng wny of tleketn with each newspaper 
subscription which q~~llt1es the holder to receive n 
1 r11Jo , nnd tho ' l .. Cl!"d inc; or the pr1zo by lo t hils been 
bcl G in thla State to consti t ute a lottery. Stoto v. 
t!unfo r .;, 73 t~o . 647. 

In view of the bove and forecolng, 1t ls there­
foro the o-1n 1on of this offl ce that tbo scheme fora "Bcnk 
Ni~bt ' as outline(. 1n your lettor constitutes n lotter7 
in • tol&t ion of tho e~iminol l aws of ~1s Stote . 
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n9 l stant At~rney Gonor~l 
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