4

GAMBLING « "Bank Nicht"

.

(o

£

] March 27, 1935

Honorable Je e KcDowell
9tate senatopr
Jefferson Clty, ¥issourl

My deer Senstor:

‘ ‘@ have your request of March 20, 1935 for an
opinion, which request is as follows:

"There was introduced into the House this
‘ession House 7ill Koe. 203, which endeavored
to make 1t unlewful for a plcture show or
plece of amusement to maintain any drawing
in the nature of s lottery or gift enter-
prise in connection therewith, or sny so-
easlled 'bank'! or 'cesh night' a2t which any
money or any other thing of value shall be
dlstributecd elither by ticket or by reglstra=-
tion or by sny other method or identiflca-
tion, Some of my friends are interested in
knowing whether what 18 kmown as 'Bank Night!
In motion picture thesters 12 lewful under
our Missourl Statutes, As I understand the
olsn, In brilef, rrovifes that t» operator
of a motion pleture house shall declide upron
the smount of money that 1s to be awarded,
and arrange with s bank to ;uarantee the
raynent of the -~wsrd to those to whom the
awerd 1s mades It ~rovides that s reglstry
book shsll e kert nt or near the theater,
but outside of the hox office, wherc any
adult rerson, without limitation or restrice
tion whatsoever, anc without sny charge,
without the purchnse of s thenter tilcket,
without s token of simission md entirely
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free, and without any gqualification of eny
character, msy enter his name in the registry
Look 88 A quaiirud participent. The theater
ticket seller has no registration book or
equipment, and the rpurchsse of & ticket does
not qusl!fy the purchsser as s participant.

Ko one 1is permitted or required to purchsse

s ticket in order to register. The holder of

a ticket of admlssion who does not enter his
name in the reglstry book is mot a gqualifiled
rarticipant. Only those prersons who reglster
are cual 1fied. In other worce there 1z no rela-
tion or dependency between the purchase of =»
ticket enc¢ the quelificetion of s participant.
The plan provides that plsecards or Lsnners
both inside anc outside the thester shall ine-
form the publie that registration for 'Bank
Night! is sbsolutely free. It -rovides that
the party reglstering mmst register his own
name snd only once, snd that one reglstration
will be good for ell '"Eank Nights', snd that
the signature must indiecste whether 1t 1s Nr.,
Mrs, or Hise, ond that i1t must be a2 8 iznature
and not rrinted, and that thester employees or
relatives are not al lowed to pmrtlicipates It
provides that the money to be given away or awsrded
shall be doeonit;od each week, In adveance of the
Bank Night'!, In the bank sccount In the Bank
in which proper arrangement has been made. The
numbers appeering on the register where the
party signs serves only as sn identifleation
number, These numbers are to dbe placed in an
open contelner, snd one number is drawn out on
Sank Night', snd this one is given to a com-
mittee of three mem who take the number and re-
fer to the reglster book and then snnounce the
name of the winner by snnouncing the name either
¥re, Mrs, or Yiss, snd slso the adcress. If the
party 1s properly ldentifled, then the money will
be puald to him or her at s certain desligneted
hour next morning. If the party whose neme is
celled on 'Bunk Kight' does not apresr (only
one name ls drawn on each 'Rank Night'!), then
the amount of the sccount is earried over to
the next week, ond this 1s added to the current
week's asccount, etcs The drawing is mede by =
chlld, blind-foldes, who teskes from the cone
talner one number and this number 1s handed to
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ull&d in the

m_ ronnonable
and 1f party whose neme is

ullec does not eppear from the inside of the _
thester or from the erowd outslde, then announce=
ment 1s made that the bank sccount whleh hes not
been claimed will be added to the following
week's account. 7The number eslled is returned
to the eontainer, whether 1t wing or not. 7The
tBank Night' srrangement specifieslly mrovides
also thet the particirant does not have to be In
the theater at the time of the drawlng or hold a
ticket of rémission in order to partiecipate. If
the holder of the number drawn happens to be
outside the theater, he 1s permitted to enter
without charge to clalm the awnrd.

the Jw.gu. /'t the same tim%the p ar 'u

"1 am reliably informei that thies plen is now in
orerstion In a majority of the States of the Unlited
S5tetes and I have hed cslled to my attentlion the
opinion of the Attorney Cenersls of two of our
edjoining States, to wit: lowa and Ksnees, holding
that such s plen 18 lawful snd not prohiblted by
the laws of those states, specifiecelly that it

is not a lottery. The following esses bearing on
the cuestion have been erlled to attention:
People ve Cardas, 28 Fece (2) 99 mgal!.fornla);
Cross ve "sople 18 Colo. 321, 32 Pace 821; Yellow=-
stone Kit ve lbama, 58 Als. 196, 7 L.Rele 5993
Holt ve Hursl Veekly Co. (Mimneats) 217 H.W. 345,

"#111 you, therefore, give me your opinion whether
the operstion of the '"Bemk Night'! plan in the
manner outlined sbove, where the pertieipsnts
neither psy nor promise to pay or surrender any-
thing of valus for the right to psrticipsate, end
the element of consideration is entirely lacking,
is within the prohibition of the law relating to
lotteries, or is s legitimste advertising plan."
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We find that Section 4314, R. S. Mo. 1929
makes it 8 criminal offense to esteblish a "lottery”
or "gift enterprise” in this State. It appears that
thie section was passed in pursusnce of the consti-
tutionsl mandate contsined in rtlele XIV, Section 10
of the Missourl Constitutiocn, which provides as fole
lows:

"The Genersl Assembly shell have no

power to suthorize lotterles or gift
enterprises for any p se, and shall
pass lawes to prohlbit the sale of lottery
or gift enterprlse tickets, or tickets

in any scheme in the nature of s lottery,
in this Stateg and sall mcts or parts of
acts heretofore passed by the Leglsleture
of thls “tate, anthoriring a lott or
lotteries, and all scts amendatory reof
or supplementnal thereto, are hereby avolded.”

The three essentisl elements to Lring sny actlivity
within the provizion of the lottery law are set out in
State v, Lmmerson, 1 S, W. (£4) 109 to be, (1) considera-
tion, (2) prize, ia) chancee. This mekes the lssouri
lottery leaw conform to court holdings in other states,

In Yaugh ve Porter, 157 Vse. 451, 161 S.Le 242, the court
held that a scheme whereby sn suctioneer gave tickets

for a prize drawing on sn sutomobile in order to atiract

a crowd to his auction wes s lottery. From your letter,

it apresars that the money to be given awsy constitutes

the prize; that the method of gliving it away by selecting

a winrer by lot or drawing constitutes the "chance" element
easentisl to every lottery.

The third element, "consideration”, is therefore
the last one to be consifered in this opinion. It is not
necessary that people should pay directly or purchese a
ticket in order to furnish the element of consicderation,
In “rooklyn lally Lagle ve Voorhles, 181 Fec, 578, the
court sald:
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"The cuestion of considerstion does not
mesn that pay shall be directly given
for the right to compete., It 12z only
necesssry that the person enterling the
competition shall do something or give
up some rlghte The scqQuieltion and send=
in of lasbels is sufficlent to comply
with that recuirement, Tor does the
benefit to the rereon offering the prise
need to be directly dependent upon the
furnishing of s consliderstion. Adver-
tising anc the seles resulting thereby,
based upon a cdesire to get something for
nothing, ere amply sufficlent as 2 motive.”

In your request, it is stetec that the "Dank
Night" arrsngement does not require the rarticipent to
be in the theater at the time of the drawing or to
hold » ticket og.ac‘nlu:oonz that if the ?;dor_ of the
winning number happens to be side of theater
he is permitted tc enter withou rge to olofm the
awer ., In Featherstone v, Independent Cervice Station,
10 S We (24) 124 (Texas Civil Apresls), filling sta-
tions, for the purpcse of increasing trade and wing
business f{rom competitors, gave sway tickets to customers
and nonewcustomers, and the scheme wes held to be a
lot tery. In State of Washingtom v. Dang, 250 Pac. 37,
the upreme Court of "ashington held thst 1t was ime
materisl that free tickets to & drawing were offered
persons not purchasing theater tickets.

In -eépla Ve Cariéas (1953). 28 Face (Bd). 99’
the Cslifornle lottery low fefinec lottery as,

"eny scheme for the disposal or distribu-
tion of property oy chanee, smong persons
who have pald or rromlsed to pay any valuable
considers Tor the chance of obtain

such property or s portion of it, = "

- enmal Code, tSection 3190.
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Virtunlly the same definitlon of s lottery 1s
found in Section 2464 !lem. Comp. Stat, of Colorado, ine
volved in the case of State ve Dansz, (1826) 250 Pace
37. In feople ve Cardas, sum, the Callfornis Superior
Court, lLos Angeles County, held that e motion pleture
theatre orerator's scheme to give sway steamshlp excure
"slon tickets ms prizes to holdera of 1un tickets dilse
trivutec in the viclinity of, eni announced or at the entrance
to the theatre, was not a lottery, The Supreme Court of
Jolors’o, (1893) in Cross ve Feople, swra, in eonstrulng
the seme definl'ion of s lottery, held that the gratulitous
dlatribution of business cercs to all persone calling or
writing for srme entlitling the holders to & chance on a
rlano wes not a lottery, since no vsluatle econsiderstion
wns peide Yellowstone Kit v, labame, 7 L. R. A, 599
is & gimllayr cnse whereln consideration 1ls limited to a
direct rayment of consliderntion. In that cnse, the court
held there wasz no considerstion involved in the matter,

'n examination of the Missour! stetute Involved
will revesl that it 1s much broader than the penal codes,
Californla, Colorado, Alabama, In that the Mis=ourl statute
makes 1t a criminal offense to establish a lottery a gift
enterprise unfettered by any definitions or limitations as
to the essentisl elements of a lottery.

Generslly, the term ’consideration” 1s defined sa
belng a benelfit to the party rromising, or & loss to the
rerson to whom the promise 1s medes 12 C. Jo 525.

The general rule is stonted 1In 33 C, Je, pe 207,
fectlion 17 ss to the lmportsnce of consicderation, in the
following languege:

"It 1s obvious that where a2 gift enter=
prise lacks the esrentisl element of
chance or of considera'lion, it is not a
lottery, = "

. reference to the Hissouri statute, 4314, will
revecl that !t includes gift enterprises ss well rns lote
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tories, and it would therefore aprear that no consideres=-
tion wss necessary for s gift enterprise, However, from
your letter 1t is epparent that the holder of a prize-
winming number must po to the theatre, st the proper
time, and walt outside for the time of the drawing so
sz to ne svallable in the event he holds the lucky num=
ber. If the ticket holder itravelled 100 miles in order
to be rresent in front of the thestre for the drawing,
no one would guestion but whet hils long journey wes sufe
flelent consideration for the prisgze olfered by the theatre.
Under such econditions, the neceaslty of his ing to the
theatre 1s sufficlent consléerstion., It is Tmmaterial ss
0 how much considerstilon he npays, whether 1t be 1¢ o-
100,00, or whether he trsvels scross the street or 100
miles in order to be present st the drawing; in the final
analysis, he is giving consicderstion for the chance to
win a prise.

The glving away of tickets with each newspsper
subseription which gualifies the holder to recelve s
prige, and the swarding of the prize by lot has been
held in this State to constitute a lottery. State ve
Hunfal‘:‘;, TS Hoe 647

In view of the sbove and foregoing, it 1s there-
fore the opinion of this office that ths scheme for "Bank
Hicht as ocutlined in your letter constitutes a lottery
in ~lolstion of the criminsl laws of this State.

Yours very traly,

PRINELIN Es REAGAN
snistant dAttorney General

TOY WekiTTai ®

/ttorney General FER$P%




