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clerk to appoint deputy or sssistant; duty of county
court to aprrove or disapprove such arpointment.

Februsry 14, 1936

) z 20
™ --‘i.‘_‘_—_h S |
| FILED |
i s —
e €A
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Desr H1r:

e have your requcat of January 15, 1935
for sn opinion relative to the compensetion of county
clerks, compensation of deputies end settlement of
fees with the county court, ¥e also have numerous
other requesta pertaining to similar subjects cone
nected with the county clerk's office and therefore,
for brevity, we sre combining all such requests in
this opinione.

I.
The amount of compensstlion of gounty clerk

and deputy hire

Section 11811, Lawa Mo, 1933, pe. 370 fixes
the maximum comrpensatlion for county clerks and deputles
sccording to the size of the county, which compensation
mst be derlved from fees of the oflice., “ectlon 11811,
surra, in part provides as follows:

"The aggregate smount of fees that
any clerk of the County Court #

shall be eliowed to retaln for sny
one year's service shall not In sny
case exceed the smount hercinafter
set outs In counties having a porulse
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tion of # the clerks shall be sllowed
to retain # for themselves, and shell
be sllowed to pay for deputies snd as-
sistants = "

The sbove statute varles the amount of com=
pensatlion of county clerks snd the pay of deputies ace
cording to the population of the ecounty.

County clerks are elected, under fectlon 11664,
He Se Mo, 1929, for a period of four years, and when com=
missioned by the Governor,

" # shall enter upon the discharge of
thelr duties on the first lNondsy in
January next ensuing their election, # "

It will be noted from the sbove guotel portion
of ‘ection 11811 that the compensation of a county clerk
is for "one year's service", Construing the two statutes
together, such one year's service begins armually on the
firast Nonday in Janmuary. 7There 1s no difference between
one Ecr'! service and an aservice, The compensation
in e er cecse 18 an annusl compensetion,

The Supreze Court, ln itate ex rel, Harvey v,
Linville (1927), 300 8, We 1086, le.ce 1067, in construing
the sslary proviuon sald:

"From the context (of the statute) it
must be presumed that annual saslery was
mesnte ‘'Annual sslary,' as used in

sald section 10938, mesns salary for
esch year of the incumbeney. It cane

not be aplit up into perilods by eleec-
tions which occur during the year, and
must be calculated on a year as & whole,
We conclude further than 'snnual'!, as
epplied to salaries, mesns not the calen-
dar years, but the years of the fncum=
bent's term, which in the case of relator
bosl.u: on the lat day of April of each
JeEre
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While the above guotation refers to a sslary,
there 13 now no cistinction in this State between the
term "salary” and "compensation"., Doth mean the seme.
3tate ex rel. O'Comnor v, Rledel, 46 S. Ww. (24) 131.

It is, therefore, the opinion of this office
that the maximum smounts of compensation for the county
clerk end the pay of deputies, payeble exclusively from
fees of the office, ez set éut in Section 11811, supra,
are limited to the year of incumbensy, beginning ennually
on the first ¥ondey in Jenuary,.

IT.

Compensation of county clerk and pay of deputles
must be derived snnually from fees earned

In Harrington ve Clty of St. Louls (1891), 107
Moe. 327, the court, in construing the meaning of "fees",
“"commissions” end "emoluments” ascoruing to an officer by
virtue of hils office, l.c, 330, sald:

"For illustrstion we will take the
first year of the first term in this
ense, The receipts for that year will
be composed of the feea and emoluments
earned and collected during that year,
and, also, of the fees and emoluments
earned during the year, but collected
during a subsequent years. In other
woris, the fees of a particulsr year
are those earmed cduring that mr, no
matter when collected, It of oe-
curs that fees and commissions are
earned 1in one year and collected in

a succeeilng yesre All such fees and
commissions must be earried 1Into the
account of the yesr in which they were
earned, ‘1len v, Cowsan, 96 No. 193."
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It 1s, therefore, the opinion of this office

that the term "aggregate amount of fees” which a county
clerk may retaln annually under Jection 11811 1s the
amount of fees earned In that year, whether collected

or note

111

Settlements with county courts; when made,

and disposition of foes in excess

of amnual componsstion of county elerk snd deputy

hiree

“ection 13, /rticle IX, Constitution of Mla=

sourl relating to fees of county and other officers,

provides:

"The fees of no executive or minlsterial
officer of any county or municipality,
exclusive of the salariles actuslly pald
to his necessary deputles, shall exceed
the sum of ten thousand dollars for any
one yeare Lvery such officer shall make
return, guarterly, to the county court
of all fees by hlm received, and of the
salerles by him sctusdl 1y psld to his
deputlies or assistants, stating the same
in detell, and verifying the same by his
affidavit; and for any statement or omis-
sion in suech return, contrary to truth,
such officer shsll be lisble to the Eoml-
ties of willful and corrupt perjury.

It will Le noted that the above provision of

the Constitut!on merely provides that the officer shall
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make return guarterly of all fees by him recelived.

B, Section 11810. Re B, Moe 1929. it 1s made
the duty of

"Lvery clerk of a court of record

in every county in this state shsll
mnke return quarterly to the count
court of all fees by him received to
date of return, # county court
shall et eanch regular session exsmine
such statement, and may examine any
person as to the truth of the ssme,
and sllow all necessary clerk or deputy
hire, not exceeding the emount allowed
in the next sueceeding section of this
chapter for deputies or asalstants, and
deduct the same from the aggregnte a=
mount recelived by the clerk, end if
there be an smount still in the hsnds
of the clerk exceeding the sums speeci-
fied in the next section succeeding,
the comrt shall sseertain the smount
of such excess over and above the a=
mounts sllowed to be retalmed by the
clerk smd pald to deputies andigui-t-
ents, end meke an order direct E such

eclerk To ray the smount S0 ascertained
R R TR T e e

Seoction 11814, Lows Mo, 1933, pe 372, in pert,
elso provides:

"It shall be the duty of the clerks of

all courts of record to charge and collect,
in all eases, every fee accruing to their
offices # GSuch clerk shall, at the end

of each quarter, file with the county
eclerk s report of sll fees pald and ac-
erulng to his office during such quarter, =
and which sald report gshall be verifiled

by the affldavit of such clerk. And
quarterly sueh eclerk shall pay into the
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county trea the emount of any fees
collecte excess of the sums per-
mitted to be retrined for services and
pay of deputlies and asslstants, and
every clerk shall be lileble on his ofe
ficlal bond for all fees collected and
not nooguntod for by him as provided by
lawe *

The term "fees collected 1n excess of the sums
nermitted to be retained", as used in Section 11814, Laws
Hoe. 1933, supre, snd the term "amount of such excess over
and above the smounts sllowed to be retnined by the clerk”,
sg used in Section 11810, He S, Mos 1929, refer to the maxie-
mum snnual compensstion ss set out in Cection 11811, lLaws
¥o. 1933, supre, fixing the smount that the clerk can sne
nuelly retaln for himself and pay of deputies, It does not
mean t the clerk shall, at the end of three months, pay
over all fees 1n excess of three months' compensation of
himself and deputies. There may be quarters during the year
in which he dl1d not earn and collect sufficient fees for pay
of himself and deputies, and we have heretofore pointed out
that hls compensstion is not a quarterly stipend, but 1s an
annual emount. Nelther 1s the compensatlon and pay of depu=-

es to be reckoned on a term basis.

It 12 the opinion of thls office thst the county
clerk 1s elected for a term of four years, but he is rnot en=-
titled to compute his compensstion and pay of deputies wupon
a single unlt basis of four yeara. In the Harrington case,

supra, lece 330, the Supreme Court, in speaking of this mate
ter, sald:

"The excess of one year eannot be
carrled into snother year for the
purpose of bringling the fees of that
year up to 10,000, with deputy hire
adced., +# His compensstion for easch
yeer must come from the fees and emolu-
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ments of the offlce for that year, # "

Ive

Duty of the county clerk to sppoint deputy or
nssistant; cuty of county court to spprove or disapprove
Such appointment.

The power of the county elerk to arpoint s depu=
ty, found in Section 11680, H. S. ¥o. 1920, resds in part
as follows:

"HKvery clerk may aproint one or more
deputlies, to be aprroved Ly the Judge
or judges, or s mejority of thon in
vacation, or by the court, #

The term "court", as used in Sectlion 11680, re=-
fers to all courts of record, including the county court.
It therefore appears, wilith reference to the appointment of
deputy county clerks, that two scts are necessary:

(1) The appointment of a:c¢h deputy by
the county clerk;

(2) The approval of such appointment
by the county court, or by two Judges
of the county court.
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The duty to sppolnt a deputy clerk Is pleced
upon the county clerk, snd the duty to approve or dise
apirove such appointment 1s mede the duty of the county
courtes Sueh 1s the construction pleeed upon & similar
tera, "spproved the ecourt”, in Butler ve Sullivan, 108
Hoe 630, lece In thet case, the atatute gave the county
collector the power to npl.u{h:ttom:l *with the approvel
of the county cowrt” to ald prosecuting attorney in
the handling of tax sultas The luperms Court, in cone
struilng this term in that case, l.0e¢ 633, snid:

"Te statute neither authorizes the
county court to employ counsel nor

to charge the county with liability

for hls compensstion,s The power to eamploy
sn attorney is granted solely to the
collectors thils compensation and the
1lablility therefor is provided for by

the lswe The power grented to

the county court 1s to spprove or dlse
eprrove of asuch employment, and thereby
fix the atsotus of the attorney employed
by the collector ss to his right to

such compensation when his right to,

«nd the smount thereof, comess to be
ascertained Ly tle cowrt in which the
tax suit is determined, and the llablility
therefor fixed by the 1'1::-1 Judgmnent aof
such court,” -

The mesning of s power or duty conferred upon
an officlial which is subject to the approval of another
offielal, 12 fully set out in Mskemson v, Dillon et al,
171 Pace 673, lece 676 in the following terse lanjuage:

" o The grent to New Maxico 1s to be
effectuated by selection, not only of
these lands granted im guantity, but
also as indemnity, and they are to bde
selected under the directicn snd gube
Ject to the syywroval of the Secretary
ol the Interlior. words 'subd ject
to the epproval? we do not regard as
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giving the ‘ecretary of the, Interilor
discretion to arbitrarily refuse a
selection for no reason at all, These
words are to be understocd to mean that
the Secretary of the Interlor shall in-
vestigate and pass upon and render
Judgment as to whether the lends selected
are within the terms of the grant, and,
if so, it is his duty to 1list them to

the state."”

It 1s the opinlilon of this office that the county
court has the suthority to aprove or dlsasprrove of the
appointment of a deputy, but such suthority does not ine
clude the power to fix the sslary or compensation to be
pald sueh deputy from the fees of the county clerk's of-
fice. ™e refusel of the county court to sprrove the asp=-
pointment of any partloular person as deputy county clerk
must be a refusel based upon reasonable, not arbitrary,
groundcge

Respectfully submitted,

FRARKLIK E. RLAGAE
tssistant Attorney General

AFIROVED:

Attorney General FLFL




