
.. 'H.~TIOR AJTD RE'JENUE:) Tax law can provide rer- ·ipts to go to excluei ve 
) fund for specific purpose. 

BILLS. ) 

January 10, 1935. 

Senator Jaaea c. WcDOwell 
Oapi tol Building 
Jefferson City, Missouri 

Dear senator : 

1 1 herewitc render you an opinion in reepect to 
your oral re~ueat for our Tie•• on •he following proposition: 

•xay the General Aaaembly enact a 
cigarette tax and provide that the pro-
oeeda thereof be placed in a apeoial 
tun4 from which to pay old age pensiona?• 

At the general election held Jovember s , 1932, the 
people adopted Constitutional Aaendment Jo. 1, bet~ an amend­
ment to section 47 of Article IV of the Constitution of 
Mi ssouri, by adding the following pbraae to waif section: 

•Provided further, tha t nothing in tbi1 
Constitution contained ah&ll be conatrued 
aa prohibiting the general aaaembly froa 
granting or authorising the granting of~ 
penaions to peraona oYer aeventy yeara 
of age , who are incapacitated fro• earning 
a livelihood and are without aeans of 
support, aa aay be provided and regul&te<1 
by l&w. • 

Section 4? of Article IV of the Constitution prohibita 
the Oeneral Aaaeably fro• authorizing any county or political 
corpora tion or subd1v1a1on froa lending its credit or granting 
publ ic money to the aid of individual•. BY aaendrDenta certain 
exceptions h&Ye been proYided, one authorizing the creation of 
a fund for the pensioning of crippled and disabled fireman, 
another authorizing the granting of peneions to deserving blind. 
11th the l ast amendment a further exception 11 made autborizing 
the granting of pensions to persona oYer eeventJ yoara of age 
incapable of earning a livelihood and without aeana of aupport. 
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fhla l&at aaendaent doea not pro'flde f \.) r the le•J of a tax and the 
establiahaent of a apec1f1c fund froa •bleb the benefits to be 
granted are to be paid exclual'fely, aa did the aaendseni authorizing 
blind penaiona. We are therefore confronted with the problea aa 
to whether the Legialature can eatabllah such a fund although not 
pro'fided for in the Oonatitutlon. we are proaptly confronted with 
sect1oD a& of Article If of the Oonatitut1on pro'ftding in part aa 
fol l owa: 

•All revenue collected and money• recei'fed 
by the State froa &nJ aource whataoe'fer 
ahall go into the treaaury • and the General 
AaaeablJ ehall ba'fe no power to di'fers the 
aaae, or t o perait money to be drawn froa 
the treasury, except in pursuance of regular 
appropriations aade by law.• • • •• 

!hia provia1on would require that &11 aoneys col l ected 
under the pro'fiaiona of tbe cigarette tax would ha•e to be paid 
into the State Treasury and could only be expended under the 
authority of a legialati'fe appropriation. If the purpo e aought 
to be obtained i s to be accoapliahed wthout a further oonatitutional 
amendment, it can be done by a proTie1on in the tax law proTiding 
that the taxes r aised under t he measure are to be paid into a 
apeci&l fund to be toown as the Old Age Pension fund,cr aoae auch 
other appropriation t1 tle, to be uaad only for the purpoae of 
carrying out the pro'f1a1ona of the Conat1tut1onal &aendaent 10. 
!,adopted by the people of K1ssour1 on •oveaber s. 1932. Regular 
a ppropriation bills would be necessary before the funda could be 
expended and the tax law itself woWid always be subj ect to legia­
latiYa will, to- lt, the Legialature could by appropriate action 
change the purpose for which the tax waa to be expended. 

Aa authority for the foreao1ag auggeat1on we refer to 
the caae of State ex rel . Fath Ta . Hendar•on, 160 Ko . 190. The 
auprea Court 1n Bane ln this case pasaed upon the conatitut1on­
ality of the Collateral Inheritance tax La• ot 1899. Th1e 1 .. 
leT1ed a collateral inheritance tax and proTided that the reoeipta 
therefroa ahould be deposited 1n tbe • s t a te SeainarJ Uoneys• fund, 
to be aeToted to the exclue1'fe uae of the UDi'fera1ty of M1aaour1 
and tbe Rolla Sc~ol ot Minea. This act read in part aa followa: 

•sec . •· The moneys reoe1Yed bJ tbe state 
Treasurer under tbs pro~lelona of tbia aot 
ehall be deposited 1n the State Treaaury to 
the ored1 t of t he fund now exiatlng in the 
St ate Treasury and tno•n ae the • s tate 
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Sea1nary Moneya, M for the maintenance, support 
and better equi~ent of the buildings, apparatua, 
books, instruction, etc., of the UniYersity of 
the St ate of Mi aaouri, to an a.ount not exceeding 
in &DJ one year the equivalent of one-tenth of 
one aill upon eYery dollar of the aaaeasad Yaluat1on 
of taxable property of thia State tor the said 
year: Provided, tha t one-eighth of all suob 
moneys so reoeiYed ahall be deYoted to the use of 
the School of Kines and Ke tallurgy, a departaent 
of the said Univers ity: Provided, further, that 
if the net amount deposited in any one year by the 
s t ate rreaaurer under the proY1eiona of tbia act, 
to the credit of the •at ate seminary Moneys• be 
not equiYalent to one-tenth of one aill upon 
eYer y dollar of the ae eased Y&luation of taxable 
property of t hia s tate f or the aaid year, it ahall 
be the duty of the St a te Treasurer to make good 
this deficiency out of the first aoneya rsoeiYed 
under the provisions of thia act in the next 
aucceeding year: Provided further, that all said 
aoneya shall be a isburaed in pureuance of regular 
appropriations of t be General Aaaeably, ln 
aocoruance with the proY1aiona of aeot1on flve 
tbouaanc1 aix hundred and ninety-one (5891) of the 
ReY1aed Statutes of 1889. 

Sec. 5. The moneya reoeivec1 by the State Treaaurer 
under the provisions of this act which ah&ll exceed 
in any one year the amount required by aect1on four 
of this aot to oe depoaited to the credit of the 
•sta te Seainary Moneya,• ahall be deposited in the 
s t a te treasury to the credit of a fund to be known 
aa the 'lducatlonal funda,• which ia hereby created 
and established. The .aneya deposited in the aat d 
fund shall be appropriated bJ tbe General Aaae•blJ 
f or public educational purpoaea.• • • •• 

In paaaing upon the conatltution&li~J of the foregoing 
provision the Court stated, E08 et aeq: 

•The first contention of the relatora ia that the 
ACt of April 19th, 1899, ia unconatitutional, 
because it &pprcpriatea the State•a revenuea ia 
an 1n-.erae order to that laid down in aection <&S, 
article 4, of the Const1,ution, and deetroya the 
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pr1or1tlea provided to that aection. 

Aa said by the learned counael who sainta1na tbia 
propoai tion, a aomewha.t brief (J) naideratton ought 
to demonstrate ita truth or 1ta unsoundneaa. 

The oonatitutional provision ia aiaple, and the 
statute \a unobacure. The arguaen' oL relator 
ia predioa~ed on aect1on 43 of article ' of the 
Oonat1tut1on, naaely, that, 'all revenue collected 
and moneya received by the State froa any source 
whatsoever ahall go into tbe Treasury, and the 
General ~aeeabl J ahall have no powe~ to divert the 
aaae or pera1 t the 110ney to be drawn from the 
Treaeu.ry except 1n pursuance of regular appro­
p~latlona made b7 law,• wbtob is followed by the 
prov1s1on directing t he order in •blob the 
Legtalature ah&ll paea appropriation billa. 

rroa theae words counael deduce the pro~oa1t1on 
•that all revenue collected and 110neya received 
by the Stat e froa every aouroe ahall go in the 
first 1nqtance into one coaaon or general fund, 
unfettered, unpledged and unappropriated,• and 
tha t tneee worda necessarily prohibit the creation 
of aDJ special funda in the Treasury to be supplied 
out of revenue provided by the General Assembly. 

Other words must be read into the article to 
justify such an interpretation, to-wit, •one 
general fund.• If such waa the intention of the 
framers of the Constitution they were aingularly 
unhappy to expressing tbeaaelY s, an 1aputation 
which we are unwilling to caat upon that bodJ, 
especially when they were preparing an instrument 
so solemn and impor tant in 1 ts na ture. 

Learned counsel r acb their oonclua1on 'hat the 
convention intended that all revenue and aonaJa 
collected ahould go 1nto •one general ' or •co•mon 
fund• b7 a process of reasoning and not froa any 
express co and of the Oonet1tut1oo. If they 
are right, then all the revenues aust go tnto one 
co•mon or eneral fund and 7et the Cooat1tut1on 
itself proYtdes elaewhere for special funda • 

• • • • • • • • • • • • • • • • • • • • • • • • 
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But qain, section 15, article 10, leaves no 
doubt whatever aa to the intention o f the 
convention. It require• that 1 &11 aoneJ& now 
or at any time hereafter, in the s tate Treaaury, 
belonging to the St nte, ahall tamedtatelJ on 
receipt tnereof be depoaited by the Treasurer 
to toe credi t of the St te for the benefit ot 
the funda to which they r bapectively belong tn 
such bank or banta• aa may be selected under tha t 
aectton. 

So tbet it will not do to say that the Constitution 
require• all revenues of the St ate t o be first 
pat d into one general or ooamon fund and then dta­
bureed tn the order named in aeotton ,3, article 
4, of the Conatttution. 

That aeotton aiaply requires the General Aasembly 
to proceed in t hat order in pa sing ita appro­
pri ation billa. 

It doea not follo• becauae the Legt alature ta 
required to pursue a apeoifto order in paaatng 
appro ~riatton billa, that it aaJ not provide a 
tax for a public purpose, and require it to be 
pata into the Treasury and aet apart i n a apectal 
fund subJect to a aubae(Jlent appro?rtatton for 
the purpose for wbtob it •a• levied, or for that 
matter, to aome other public puzpoae, when un-
r atratned b7 a conatitutional ltaitatton. • • •• 

The Collateral. Inhert tance Tax Law wa.a a privilege or 
exciae tax aa would &DJ cigarette tax law undoubtedlJ be which ta 
adopted. e believe the forego1Dg oaae to be in point on tbia queatton 
and aaple authoritJ tor a provtaton aetttng up a apeo i&l fund for 
old age pension• and providing that the proceed• tn auoh fund ahall 
only be uaed for the purpoae of carzying out the Oonatttutional 
Aaenaaent. We do not find tha t 'thle caae baa been overruled or 
criticized tn &DJ aubeeqaant opinion of our Supreae Court. 

Such a leg1alat1Ye enaotaent wo\lld of course be on the 
same baaia aa any other legtalative act and could not authorize the 
expenditure of the tunda without placing them in the treaaurr or 
without a leg1alat1ve appropriation therefor . The mone7a in thla 
fund and the appropriation therefore would be on the same baata 
aa other appropriation acta. The moneya tn the fund could not be 
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conatrued ~• being continually appropria ted for the purpoae of c&rrJ­
ing out t ne aaend~ent . 

In the caae of state ex rel . ~eael er ~a . Hackman , 304 
Ko. 453, tbe Court pointea out tne u1at1nction between the creation 
ot a apeoial fund and the appropriation of moneys froa that fund, 
1. c . 4f>8: 

••• • • •this court baa held that a fund 
raised by an act for a epec1nl purpoae, 
could not oe paid out of the State 
Treasury •~ cept up\)n an aporopri atlon by 
an act of the Legisl ature. (Stat e ax rel. 
Fath ~. nendereon, 160 Ko . 190 , l. c . 214; 
3t ate ex rel . v. uordon, 436 ~ . 142, 1 . o. 
15& . ) In tne e~•• 1 at elted the court 
lad under consider ation a fund for the aup­
port and a1ntenanoe of the Qame Oepartaent . 
lt waa hela that tne creation of a special 
fwtd is not . continuing appropriation of 
the fun~, or of any part of it , to pay 
aecouata drawn against it . That the creation 
ot the f und 1a one t bl ng , and the appro~rlation 
of aoney to pay account s against Lhe fund la 
quite another tning. The 1 u~~e of the 
constitution is unequl~ooal; it requires an 
approl riation oefore payaeut ot money re­
ce1vec o; the St te •from any source wbat­
soe~er, • The ney collected by ~he board 
ie received by the Statei it goee into the 
btate Tr~asury. To make 1t more •~eci!ic, 
the r equirewent that an appropriation by the 
Legislature will be neces sary before money 
can be paid out of the treasury of the s t a te, 
it is ap)l1eo, not only to etate !unda, but 
to •any of the funda under ita management.'w 

Althoug~ uni nformed a to the plan tor the administration 
of t he ac t , t h i s funJ would probaoly fall within tbe pro~iaions of 
qenate Bill 134, page 414 , Lewa of 1saour1, 1933, unless provision• 
were de to exempt such fund fro m the o peration of this law. Tou 
wlll recall that t n1a act pro~1dee for the transfer of all a oneJB tn 
apecial funds into the general re~enue funa at the e xpiration of each 
b1enn1&1. 

htle t he taxing aot ltaelf would be subject to amendment 
or cha e by each general &enembly, at1ll so long aa the act pro-
vid~d fo r the use of the funde to paJ old age pensions, a lawful 
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appropZiation of those funds could not be made for any other purpose. 
thi s 1asue has reoentlJ been settled 1n the caae of state ex rel . 
Davia Y8. Smith, 75 s. • (2d) aaa. In this caae the court held 
an appropriation act to be ineffec tual which conflicted with the 
aubatant1ve la• on the subject, 1. c . 830: 

•It can4ot be said that the act appro-
pr1 t1ng $3,000 from the general reYenue 
fund to tnc board of barber ex&3inera• 
tund amounted to an amendment of section 
1352o , R. s. 1929 ( o. St. Ann. Sec . 13525, 
p. 637) . It does not attempt to amend tha t 
aect1on. Ita sole purpose waa to appro­
priate 3, 000 from one fund to another . It 
reads as follo•a: 

• There i s hereby appropriated out of the 
atate treasury, chargeable to the general 
re•enue fund, the sum of three thousand 
( 3, 000. 00) dollaza to t he Board of Barber 
r~a.1nera Fund.• (La•• 1933-34, p. 12, 
Section 12B. ) 

Besides, legi slation of a general character 
cannot be included in an appropriation bill. 
If tb1a appropriation bill had atte mpted 
to amend section 13525, it would bave been 
Yoid in th t it would have Y1olated eection 
38 of article 4 of the Con5titut1on •h1oh 
proY1des th~t DO bill ahall oonta\n more 
than one subject which ehall be clearly ex­
preesed in ita title. There is no doubt 
but what the aaendaent of a general statute 
auoh as ~~ot1on 13535, d the aere appro­
pri tion of money are two ent i rel y different 
and separate subjects. St te ex rel. aueller 
Te. Tboapson, St a te AuJitor , 316 Uo . 272, 
289 s. w. 3~s . • • •• 

<(yiCLUSIOJI. 

It 1a therefore the opinion of thia office that a 
cigarette tax l aw could be enacted proY1d1ng that the reoe1pta there­
fro• ahould be used exclue1Yely for p&Jaent of Old Age Pene1ona, but 
that uDleaa ther e 1a a conatitut1on&l &aendment adopted eo prcY\d1ng, 
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the law would be aubjeot to leg1slat1Ye action at any time , but ao 
long aa the act provided the funds to be ueed tor Old Aga Penai ona 
no other lawt~ appro~iation thereof c ould be a&de. 

APPROVED: 

,OT KeD TTRI C~, 
Attorney General 
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AL TNER Jr., 
Attorney General 


