. SCHOOLS: Board of directors have no power to repalr roads in
front of sehool buildings, out of incidental fund.
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FILED,

lre Jeo 5a liaxwell | =
County Superintendent -
Jolmson County Publle Schools

/arrensburg, Missowril

]
\

ear Sir:

This 1s to acknowledge your letter as follows:

711l you kindly acvise me regarding
the following:

l. Can a school board legally spend
money from the incidental fund to hel:
repair a publiec road on which the
school property is located, and which
the children of the distriect travel to
and from sechool?

2+ Should money be spent in the
above manner, can any recourse be
taken agalnat sald board,"

Seetion 9311, R. S. lo. 1929, in part provides:

"Upon the order of the board of directors,
1t shell be the duty of the district
clerlt to draw warrants on the county
treasurer in favor of any party to whom
the distrlet has become legally indebted,
elther for services as teacher, for
materlial purchased for the use of the
school, or materlal or labor in the crec-
tion of a schoolhouse for said district--
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"the mld warrant to be pald out of any
moneys in the appropriate funds In the
hands of the said tressurer and belong-
ing to the distriet. The species of
indebtedness must be dlearly stated and
should be drawn on its appropriate fund;
all moneys for teachers' wages on the
teachers' fund; all moneys used in the
purchase of s site, erection of bullding
thereon, and fuwnlshing the same, on
bullding fund; and all other expenses to

be paid out of the incidental fund:™

Sectlon 9312, R, =, Mo, 1929, provides in part as

follows:

"The tr~asurer shall open an account for

each fund specifled in this sestion, and

all moneys received from the state,

county and township funds, and all moneys
derived from the taxation for teachers!’
wages, and all tultion fees, shall be

placed to the credit of the 'teachers' fund;'
the money derlved from tamation for Incidental
expenses shall be credited to the 'incidental
fund;* # #« ¥, HNo treasurer shall honor :z
warrant unless 1t be in the proper form

upon the appropriate fund; # = #,"

In %tate ex rel. Marlowe v. Himmelberger-iarrison

Lumber Co.

et al, 53 3, W, (2d) 750, 1. e¢. 753, the Supreme

Court of ll:f.uouri sald:

Bi # % we find that section 9312, R, 3,
1929 (Mo, 3t. "nn, Sec. 9312), provides
for dividing school revenues into three
funds, designated as teachers’
incidental fund, snd building fund, # #%
The incidental fund 1s derived wholly
from taxes levied for incldental expenscs,
except that it is provided by sald section
Tthat the board of directors shall have
the power to transfer from the Incldental
to the bullding fund such sum as may be
necossery for the ordinary repairs of
school property.'"
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Section 9226, R. 8, lio. 1929, provides in part as
follows:

"The board of educatlion or directors

of any school district in this state
shall, whenever in their jJjudgment 1t
becomes necessary, or they be request-
ed, by a petition of ten taxpayers of
any such school district, to Increase
the annual rate of taxatian for the
purpose of payling for sehool bullding
sites, whether the same have been
purchased or condemmed, for buying or
erccting sehool bulldings in such
districts, or ro?airing or furnishing
such buildings, (or for bullding,
repalring and maintaining foot bridges
over running streams) determine the
rate of taxation necessary to be levied
within the maximum rates prescribed by
the Constitution, end as therelin limlit-
ed for such purposes, & # #,%

The board of directors are trustees of school funds
and their powers are limited to those ecxpreassed In the statute.
The duty of the board of directors primarlily is to provide
for educational Instruction to pupils, You state that moneys
were taken from the Incldental fund in order to repalr a
public road, and we assume that it was located in front of the
schoel house., e do not find any statute or authority,
expressed or implled, that would permit a school board to
spend money out of the incidéntal fund in repaliring a pudblie
road, Upon complying with Sectlion 9226, supra, they may builld
and maintaln foot bridges over running streams. However, we
do not believe that that section could be given as suthority
to repair s road out of the incidental « Facts might
present themselwves in a given case where 1t would be necessary
for ingress and egress to the school property, that a pathway
or roadway be constructed, and, 1f such was done, it would be
lawful, yet payment for the work would not come out of the
incidental fund.
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/e understand the facts acs stated in your letter

that the school board merely improved the puvlie road running

alongside of the sechool house, out of the incldental fund,
and if such is true, in owr opinion, there has been a mis-
application of funds on the part of the board of directors.

In Consolidated Sehool Distriet Ho, 6 v. Shawhan et al,
273 5, We 182, the Xansas City Court of Appeals, page 184, said:

"Under owr state law the government of

a school distriect, as well as the handling
of the finances thereof, 1s vested in a
board of directors duly eleeted by vote.
Thelr powers and dugles are prescribed

by statute, A trust is reposed in thm%

the execution of which 1s frequently attend-
ed with dirficulty and eubearrassment. By
accepting such trust each director obligates
himself to perform the duties as the law
directs, and 1f there is a misapplication
of the funds, or any part thereof, the
question for determination is as to

whether or not the directors are personal-
ly liable and may legally be required to
respond in damages therefor."

And further,

"The law as stated in the section last
mentioned 1s reflected in the opinion of
this court in Cleveland Village School
Distriet v. Zion, 195 lio. App. 299 30‘.
1901;3' ‘e 955, 957, where it is he

that: -

t# % & lloney collected by taxation for
school purposes cannot be dlverted from
one fund tc another, Certainly money

in the teacher's fund cannot be trans-
ferred to and used in the incidental fund,!

It 1s likewlse true, and for the same
reason, that money In the teachers'! fund
may not be used in the bullding fund,
That this waes done in the case at bar
stends admitted. DJlefendants contend they
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"are not liable therefor, ! think
the Supreme Cowrt settled this point
against defendanta' contention in
Enox County v. Hunolt et al., 110 lio,
67, 19 5. W. 628, where 1t is said:

'Now while the county couwrt and the
judges thereof have vested in Them
discretionary powers as to the manage-
ment of this county school fund for
school purposes, they have no discre-
tion whatever as to the uses to which

it can be applied. The use of the

fund for the payment of ordinary county
debts was an act in direct viclation

of the constitution and laws creatling
that fund, and was, therefore, nothing
short of mslfeasance. That the judges
would be llable In a private sult to
persons especially injured for such a
violation of law {s clear, and we can

see no reason why t are not liable

to the county. # « & county court

and the es therecof were the agents

of the county, but they were agents
appointed by and under the general laws,
Tholr authority is limited and defined
by law. As the defendants have misapplied
this fund, and that, too, without any
authority of law whatever, they must be
held accountable to the county as trustee
of the fund for such unlawful act. As
the{ had no discretion by which they could
apply the fund to the payment of ordinary
county debts, it can make no difference
that the act was not corrupt or a willful
viclation of the law, and so the trial
court ruled, This fund should be replaced
by those who diverted 1it.'"
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In answer to your second question, it 1s our opinion
that recourse to be taken against sald board to recover the
money would be an action at law,

Yours very truly,

James L, HornBostel
Assistant Attorney-General

APPROVED:

ROY MR ITTHICK '
Attormey-General

JLH: EG




