
p ..... NAL I NSTITUTI ONS- C -'NV I Cri' I ONS - JUDG Mb.NTS : An ante --dat ed 
mittimus i n the hands of the Warden is i nt erpreted t hat 
sentence 1.s t o commenc e f r om da te of judgment, unless 
s ent ence is s tay ed t o a future dat e i n someway pr ovided 
~ l aw. Al lowi ng jail time by ante-dat i ng s ent en ce i s 
i llegal. 

.. 0 
November 20, 1935 . II" v 

Honorable G. Logan Marr 
Prosecuting Attorney 
~organ County 

Veraai l lea, Missouri 

Dear Sir: 

-I r;-,1 _iJ 

~~-
We acknowled~e 7our r equest f or an opinion dat ed 

Bove•ber 1, 19~5, which is aa f oll ows: 

"Har ry •Dutch 1 cCoy wu convicted 
and s entenced to two years in the 
State Pen, on June l~th, 193&, and 
was commit ted to the State Peniten­
tiary. On another charge pending in 
June, 1935, Har~ McCo7 was returned 
t o the same Court by a writ of habeas 
corpus ad prosequendua and he pl eaded 
guilty and waa s entenced to another 
two years on the lat day of November 
19~5 . The Court in ita s entence and 
judgment dated the s econd s entence 
of Bov . 1st , 19~5 to begin aa of 
June 13th, 19~, and ordered the 
sentence• to run concYWrentlt• This 
new s entence and judgmont of the 
court on lov . let, 1935, was at a 
new and different tera of the circuit 
court . 

"Bow will the t wo conviction•, under 
the s ent ence• run concurrentl 7 from 
the 13th day of June 19~5, or wi ll 
t he s econd conviction of Nov . lat, 
1935, start to run, after the cul­
mination of t he f i rst two 7ear e en•­
ence of June 13th, 19~5' 

"The defendant Har rJ •Dutch' McCo7 
was r ecommitted t o the St ate Pen1ten­
t1ar 7 under the sentence and judgment 
of November 1st , 1935. " 

-. 
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Section 3715 R. s . Ko . 1929 is t he Circuit Court's 
author it7 to make an entr7 of judgment ot record after 
conviction in a criminal cause, and reads: 

"Whenever a judgment upon a con­
viction shAll be rendered in an7 
court, the clerk of such court shall 
enter such judgment full7 on the 
minutes, stating brietl7 the offense 
for which ~ch conviction shall have 
been had, and the court shall inspect 
such entries and contor• the• to the 
facta; but the omission of this dut7, 
either b7 the clerk or judge, shall 
in nowise affect or i~ir the ~al-
idit7 of the judgment . . 

According to the provisions of Section 3717 and 8413 
R. S. &o . 19 29, the Warden'l Warrant or Uittt.Ds authoriz­
ing hi• to incarcerate a prisoner is nothing more than a 
certified cop7 of the judgment and sentence of the Court 
rendered under the provi sions ot Section 3715, supra. 
Thus, under the provisions of Section 3715, supra, we see 
that the Legislature did not provide specifieall7 that the 
time when imprisonment is to commence is to be a necessar7 
part of the ~ardaa'• arrant of Kittt.ua appearing of 
record, in the Trial Court, while in capital eases the 
Legislature expressly aaw fit to .ate the da7 on which 
punisn.ent i s to be inflicted a neceasar7 part or the 
aherirf'a ~arrant of Kxecut1on, and Sect ion 3119 R. s. 
Mo. 1929 provides: 

•Whenever an7 convict shall be sent­
enced to the punishaent of death, 
the court shall c111 se to be made out., 
sealed and delivered to the sheriff 
of the count7, a warrant stating such 
conviction and sentence, and appointing 
a day on which such sentence shall be 
executed, which shall be not leas than 
tour nor more than eight weeks fro• 
the tt.e or the sentence. " 

In the case of lx parte Turner, 4fi •o• 331, our Supre .. 
Court said at 1. c . 3321 

•The prisoner, Turner, now cla ima that 
inasmuch as the judgments under which 
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he is and has been confined do not 
spec ify the time when the imprison­
ment should commence, each term 
shoul d be held to begin at the same 
time , and consequent~y that he has 
served hie full per i od . But ~ 
statute ~ !!2,! require j1, and !t 
i s not the practice for each aentenee 
!2_ epee 1f1 the day gf_ theeommenee­
ment !?! ~ imprisonment. !!!! !!. !!.!}1-
enced, and the ~ 2t imprisonment 
!! designated according !£ ~ assess­
~~~ .J.!!!:l:, !Ill! ~- !!J! decides 
when the term d}lall commence; and when 
he i s convicte and sentenced for two 
offenses, tho law also expresel7 de­
cides when tho second term sha11 be­
gin, and it is wholly unnecessarJ for 
the court to decide i t. The court 
can not do ao with an7 certa!nt7, f or 
t he prisoner may be discharged bJ 
pardon or otherwise from his con­
finement under the f irst conviction, 
and in that caae the second term 
should at once begin. • 

The Supreme Court said in State v. Hedrick, 296 s. w. 
152, at la c. 154: 

• It is said that the ver41ct of tbe 
jury is illegal, because it fixed 
the date of the punishment . The 
verdict is as fo llows: 

' .e , the jury, find the de­
fendant Auilt7 as charged in 
the indictment, a.nd assess 
his punishment at n1nety days 
in the county jail beginning 
Anril 25, 1925.' 

0 This is a general verdict, notwith­
standing the fixing of the date ot 
punishment . Pursumt to the trial, 
the jury returned the v er dict, aDd, 
a f t er allocution, the court pronotnced 
judgment, and sentenced defendant to 
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serve three montba 1n the count7 
jail from this date, all of which 
occurred on April 25, 1926. Section 
•111, Revised Statutes 1919, pro•idea, 
in substance, that no judgment shall 
be re•ersed or set aside by an ap­
pellate court b ecaus e it was erron­
i ous as to time or pl ace ot 1mpr1son­
zent; but in such ease it shall be 
t he dut7 of the court or officer 
heartng the ease to sentence such 
person to the nroper place of con­
finement and f or the correct l ength 
of tiae tram and after the date ot 
t he original sentence. ~e treat 
the words in the verdlet1beginnlpg 
Tl'j;ril 26. ~, ' !!. surglusage; 
~ rendering the verdict ~ effect 
regular, ~ without error . 

"Finding no error in the record, we 
affira the judgment . • 

In the caae of Perklna v. State, 6S Southern 692, t he 
.uupreae Court ot Alab ... , where the criminal procedure ia . 
similar to criminal procedure in Missouri, s~d: 

8 At the end of an appropriate sent-
ence there was added the provision 
that 'said sentence begins JaauarJ 
22, 1913, and expires Deceaber 10, 
191S· ' This clause waa surplusage, 
and, the defendant b7 his appeal 
ba•ing procured a susnension of tbe 
sentence, the judgaent appealed from 
ia cor rected here b7 striking troa 
it tbe words quoted, and, aa thus 
corrected, the judgment is affirmed. " 

COifCLUSIO • • 

This departaent is of the opinion that, where one ia 
sentenced to the state Pen1ten~ia~, 1mpr1sonaent is t o 
commence to run from the date of sentence, unless execution 
ia sta,.ed for the time being in some W&J' provided bJ' law, 
such as where e~ecut1on is ata7ed b7 pardon, b7 parol e, 
or bJ' order of a superior court, by taking an aopeal, or 
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where the facta of the case f all within the provisions 
of Section 4456 or 12969 h . S. Mo . 1929. Where execution 
of s entence is legally ata7ed, then the Warden of t he 
Penitentiar, is to compute imprison.ent from the ti•e the 
prisoner is aetuall7 incarcerated. 

This department is of the opinion that anJ part of 
a judgment of record which shows that sentence i s to 
start at a day prior to the date of s entence is but sur­
plusage, being no l egal part of the for.al judgment and 
sentence proper rendered by the Court . Since our Courts 
have held that such is surplusage 1n the jur,'s verdict 
in State v . Hedrick, supra, the7 wi ll also hol d same t o 
be surplusage when appearing as a part of judgment of 
record. e believ e the Missouri Appellate Courts will 
fol low the Alabaaa ease , supra, should the question ever 
be presented t o thea. 

This surplusage usuall7 appears in a judgment aa an 
overture to allow t i me spent in a jail awaiting trial. 
I f ttme spent in jail awa i ting trial is to be considered 
in measuring punishaent for fri.e, the Trial Court can 
use the direct method of diminiahing the term of punish­
ment from and after the date of judgment. Por instance. 
a prisoner who would ordinaril7 be sentenced to three 
7ears incarceration for hie criae should be sentenced t o 
two 7ears, explaining to the prisoner that one 7ear hav­
ing be~ spent in jail, the tiae of incarceration ia re­
duced b7 that one year. There is no good reason f or a 
Court to ever i ndicate in a judgment that incarceration 
is to be computed from a date prior to sentence, and 
there is much reason wh7 the Court should not have such 
power . A f elon loses his civil rights When incarcerated 
for a fel on7, and b7 ante- dating the judgaent to a fic­
titious incarceration date, we can conceive of easea 
where a felon ma7 be def eated from some civil right, or 
may avoid otherwise binding contracts, were it not f or 
the fictitious date in the judgaent entr7. We can con­
ceive or cases where rights of innocent third parties 
have been defeated b7 such fiction, as where a publio 
of fic er convicted of a felon7 baa had official dealings 
with the general public up to the date of his judgment 
and sentence, while, if b7 fiction his conviction can be 
legall7 ante- dat ed• the right of third parties have been 
j eopardized. As was said i n the Turner ease. supra. it 
is not proper practice for a judgment to apeeif7 the date 
of commencement or imprisonment. the law itsel f deciding 
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when the t erm shall commence. It is for the arden to 
follow the law when imposing sentences on those committed 
to his custod7. 

If in those eas es where the mittiiiUa in the hands 
of the ~arden shows a judgment speci~ing a date fro• 
which sentence is t o be computed, on one comaitted to the 
penitentiary, is to be given any legal significance, it 
would be possible for t he Trial Court to comuletely defeat 
punishment for crime while rendering judgment fn a crim­
inal cause b7 merely stipulat ing the date sentence is to 
start at a time in the past so that no term of punish­
ment remains to be s erved. If t he Legislature intended 
such procedure while nroviding incarceration in the 
penitentiar7 for crime, they would have said ao in Sec­
tion ~715, supra, for they did specifically provide 
that in capital eases the juds-ent day is a neceaaar7 
part of the aher1tt's Warrant of Execution. (See Section 
3719, supra . ) 

The pract ice ot ante- dating, in a judgment, the time 
that incarceration be computed is confuaing both to 
aociet7 and to the culprit . The general public is lead 
to b-elieve that the cr i minal code is being enforced with 
long s entences, while the culprit i s lead to believe that 
he bas a legal claim tor time, b7 the arbitrar7 date ot 
incarceration appearing in the judgment and the date that 
judgment was actually rendered . 

Prom the f acts of your letter it is our opinion that 
prisoner ' Lutch' McCoy, by the judgments rEndered i n his 
case•, is to serve his sentence ln the penitentiary from 
the date of judgment in both cases, aDd insofar aa the 
terms overlap the i neereeration is to be concurrent and 
not consecutive. 

Respectfull7 aubm1 tted 

APPROVEDs WM. ORR SAl'fYERS 
Assistant Attorne7 General . 

J OBlf • HOPI- JIAJI Jr . 
(Acting) Attorne7 General. 

WOS :B 


