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/ I!.V IDENCE-,tiNtTNESS--CRIMINAL PROCEDURE : Evidence of 
former testimony of a witness given at a prior trial and 
pres 6rved in Bill of ~xcentions is admissible agains t a 
defendant at a subsequent trial where the pr esence of the 
witness cannot be obta i ned for statut ory reasons . 

September 20, 1935 . 

Honorable G. Logan Jlarr 
Prosecuting Attorne7 
MOrgan Count7 
Versailles, Missouri 

Dear S1r: 

We acknowledge 70ur r equeat ot September 7, 19:55, 
tor an opinion which reads aa f ollows: 

nThere was a former trinl of a state 
ease which r esulted 1n a mistrial &Dd 
the case is up f or hear 1ng again. ODe 
of the important state witnesses baa 
boen confined in the state aanitoriua 
at ~. Vernon f or Tuborculos1a, ap­
par ently he will be p~s1call7 unable 
t o attend court. Is ft possible to 
use his evidence givEn in the foraer 
t r ialT I f" you have RD7 r ecent author­
i t ies, I would appreciate ver.r much 
11' you woul d send thea to me . 

Section 1780 R. s . Mo · 192Q, providesa 

"l!.xaminat i ons or d1Jspoait1ona taken 
and returned in conformit7 to the pro­
vis iona of th11 article ma7 be read 
and used as evidence in the cause 1n 
which t h87 shall have been take , •• 
1t the w1 tnessea were present and 
ezaained 1n open court on t he trial 
t hereof. The facta wbich would 
authorize the readi.ng of t he deposi­
tion ma7 be established b7 the teatl• 
•on7 of the deposing w1. tness or tbl 
certificate of the offi cer t~king 
the aa•: Firat, 1t t~e witnesa 
resides or ia gone out ot the state; 
second, it he be dead; third, it b7 
reason of age, aickDeaa or bodil7 
1nf1rll1t7 he be unable to or cannot 
aafel7 attend court; fourth, it he 
reside in a count7 ot~r than that in 
which the trial 1a held, or if he be 
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gone to a greater dis~ance tban rort7 
miles from the pl ace Qf t rial without 
the consent, connivan~e or collusion 
of the part7 requiri~ his teetiJaOD7J 
fifth• if he be a Ju~e of a court ot 
record, a practicing •ttorne7 or pbJ­
sician. aDd engaged 1n the discharge 
of b1s official or prqfeasional dut7 
at the time ot the trtal. " 

Section 1714 R. s. Mo. 192~. provideaa 

"WheneYer an7 competent evidence shall 
baYe beea preserved iD &D7 bill of 
excet>tiona in a cauae~ the , .. e .. 7 
be thereafter uaed in the aaae manner 
and with like effect as if such teati­
mon7 bad been preaerv·d ·la a deposition 
in said cause, but the par~7 against 
whom auch testimony o~ an7 witness .. ,. 
be used shall be perm~tted to proYe an7 
matters coatradictor7 thereof as though 
such witneaa were present and teatif7• 
ing in person." 

Artiele II, Section 22, JU.••ouri Constitution provideas 

•tn criminal proaeout1ona the accused 
shall bave tbe rlght 1;·o appear &ll4 
defend• in person &DO b7 coUJUiel J to 
demand the nature and cause of tu 
accuaation; to meet tie witaeaaea 
against him face to f ce; to have pro-
cess to compel the at endance ot wit-
neaaea in h1a bebalfJ .-4 a apeedJ, 
public trial b7 an impartial jur7 of· 
the COUDt7•• 

In the oaae ot State v. Majp, 6 s. w. (24)• 582, tbe 
Supre•e Court in B~nc paaaed fa orabl7 on the right ot t~ 
State to use teatt.on7 of a wit eaa taken at a for.er 
trial aa4 preaerYed in a Bill o E~eptioaa, and quoted 
approY1Dgl7 at 1. c. 664 ~ro• 8~ R. c. L. ee ••• tollOW81 

• 1The admission ot evidence giYen 
on a fo~r trial or ~n a prior state ot 
tbe aame proceeding. Where the iaauea 
are the aa•e in both 1natancea--another 
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exception to the ·rw.e against hear­
saJ-was at one t ime though 1n some 
jurisdicti ons to be an i nfringement 
of the defendant 's constitutional 
rightJ but this is not the vi~Us• 
uall7 taken at t he present ti ... 
The confrontation of the witneaa at 
the foraer trial. if the defendant 
bad the opportunity to c rosa-ex8.111ne, 
is su£ficient compliance with t~ 
constitutional requirement and tbe 
testimon~ thus given .SJ be ua&d at 
the trial. provided the 1l tness is 
not l egallJ avallable . * * * A.ong 
the c1rcu.atence• 1n which the rule• 
of evidence allow this test1monJ 11 
t he absence from the jurisdiction 
of the witness who previoualJ test!• 
f'ied, and this is true although the 
prosecution ma7 have negl ected an 
opportunity to eubpoe~a h.im before 
he left the jurisdiction.' w 

CONCLUSIOJl. 

We are of t he opinion that teati.anJ of a witnes• 
taken at a f oraer trial of a crlainal cause. and preserYed 
in a Bill of Exeeptiona, can be used b7 the State upoa a 
preliainarJ showing 1n the record that said witness 1a 
confined at the Tubercular Boapital at MoUilt Vernon, aut­
ter1Dg from tuberculos1a, and phJs1call7 unable to attend 
Court bJ reason or sai d aickDeas. 

In the Happ ca ! e tbe t est iaonJ at a for .. r t rial waa 
allowed, am read i n evidence. when it was shown that tbe 
witnes• waa absent t h e jurisdiction of the Court 1a another 
state at the time of the subsequent trial. In that case 
tb8 prosecutor resorted to the tirat reaaon aet out in 
Section 1780, supra. t or using the t esti110n7 at a torMr 
trial . In the case at bar JOU 4ea1re to resort to the 
third reason ~et out i n the Stat ute, namelJ, that JOur wit• 
ness cannot safelJ attend Court beca~e of aickneaa aD4 
bodil7 1nt1ratt·1ea. In both inatm cea a atatutorJ reaaon 
ia appareat and we believe t ba t to all intent i on• aJld pur­
poaea, a wltnesa suttortng with active tuberculoa1a, this 
witneaae•• pr esence at the subsequent trial is just aa 
unattainable aa if the 1t tneas be dead. i'he defendant waa 
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confronted with the witness at the foraer trial where 
the witness was subject to croaa•exaaination, If the 
eYidence was admissible in the one case there 1a no good 
reason whJ it is not adm1aa1ble in a aubaequeDt trial 
against the aaae defendant tor the ... e ottenae where a 
atatutor7 reason be giYen for ada1tt1Dg said evideAce. 

Reapecttull~ aub•itted 

1f)( • ORR SAWYERS 
Aasiata~ Attorne7 General. 

APPROVED I 

JOBi W. HOFFW, 1r. 
(Acting) Attorne7 General. 

WOS sB 


