
r l NTJXIOATI NG LIQUORS: Licensees, under t he provis i ons of t he 
Liquor Con~rol Act, may b e prosecuted 
for f ai lure t~ pay i nto t he county 
treasury t he fee a s provided under eat~ion 
25 of t he 4ct . 

August as, 1935. 

Hon. G. Logan Man 
Pr osecuting Attorney 
Morgan County 
Ver8&i llee, Ulasour1 

F \ LJ 0 1
1 5 ' 

Dear Sir: 

Th1a will acknowledge receipt of your reques t 
for an opinion which reads aa follows: 

"!here are about 26 places in Morgan 
Ooun ty , Wo . that a ell beer. Only a­
bout 10 of t he places bave bought 
county beer licenses. 

• SeYezal of the l&wye~s around here 
have r aised the question aa to wheth­
er t he county can pro•oute any beer 
aeller for not having a county license . 
The argument has been Qade that slnoe 
t he county takea a bond foz the 11-
cenee llke & meroh&nta license, the 
county 1& relagated to a suit on t he 
bond, and not enti tled to e or1 nal 
proaeoutlon. 

"The ar nt baa been made tha.t un­
der t he Liquor Cont rol Aot, · aec . 25 , 
tha't lt 1a DOt man4atou on the coun­
ty t o put license tax on beer sel­
lers. Therefore , t he matter being 
optional , then an orde• of ~e OO\Ut 
is for reYenu.e onl.J , and w1 th a bond 
for collection. The u ent la made 
t hat t he county court ~· not n leg1a­
l &tlve body , aDd not authorized Wlder 
the oonat1tut1on and t~o lawa t o nasa 
eaauzea that provide fOr a or1mlnal 

puniehaent . Theref ore t here 1a no 
c.r1m1na.l oon.aequence if beer seller 
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does no~ buy an, beez lioenee in tbe 
oountr . 

•There~ore, oan a be•r aeller witbou~ 
a beer l1oenae aold ~Y the ooun'7l be 
p~oaecuted and pun1ahe4 a a a ortll nal 
for not haTing bough~ a oountr beer 
11oenaet• 

e direct 70~ attention to Seot1on as of the L1quo% 
Control An relating to the IJDOllllt of feea tb&t ahall be 
pa.td into ~he county treasury b7 a holder of a permit un­
der the aot. It rea4a 1n part as followa: 

•tn addition to the er.ait feea &Dd 
lioenae feea and inapedtion feea by 
~h1a aot required k be paid ln~ 
the s tate treaeul'y, eYeq holder of 
a permit or 11oenae a~tho:rized by 
thia aot ~ ll.!l. in*o .1!!.!. iowm 
treaau!y ~e oount,r. where n the 
preilaee described and ooYered by 
INCh p erm1 t or license ue located 
••••, a fee ln euoh aum (not in ex­
oeaa of the amount bJ thla aot re­
quired to be paid into the atate 
treasurr for suoh ata~e permit or 
lloenae) a.a tbe oountt 00\D'~, ••••, 
a.ball by order o~ ~eool'd ct.et• ne, ••••• • 

Prom a oaretul rea.dlng of the aboYe aection, lt la 
ertdent tbat,1f a !)U"aon bolda a penal~ Wl4er the Aot, auch 
person aha.l.l pay into the oountJ tteaa\lry of the county, 
wherein the preaiaea are looate4, a fee 1D such wm (not 1n 
exceaa of t he aaount reQlllred to b: paid to ~e s-tate) aa 
the count7 oo\at m&J b7 order of r cord determine. !hla 
aeotlon of ~he •~'utea matea it o~llga,ory upon ~he 11oenaee 
~o make the p&TDtent into the oounq t:reasUZ7. 

I~ is noted t:ro• your lnqu11'7 tba' ~· only ~eoourae 
the county -.y haYe ia 11111ted to •ec~ezr on bond g1YeD bJ' 
the lioenaee. !here is no prov1a1oD un4er the Aot t hat •~ 
powers t he county oouzt to require of a l1oenaee to giYe a 
bond to the county, ao the bond ~~toned unde~ the proneions 
of the Liquor Control Act la oDly gtYen to the State and ao­
prOYed by t he Supen1aor of Liquor Oontzol. 
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The only power the ooun~y has , UDder Section 25 
supr a , i s to determine bJ order of record the amount of 
t he fees tG be pai d into the oountt treasury of the county 
wherein the premlaee 4eaor1be4 and coYered by .ucb permit 
are located. . 

Tour attention t a 41reote4 tQ the oaee of ]!t Ooun , 
to t he uae of the COJIIJlOD. Sc!i;ol Fund, v . Ben et 
W To: 1oc. oir.ac: Where t he $uore e CoUl" , spea{-
l ng of t he ponra ot tbe counQ' court , ea14: 

"• • • • The county cou.r1 doe a not 4e­
:r1 Ye 1 te power• t ro11 ~he ooun"f, and 
1 t oan e.xeroise only wch power a aa 
the Legi al.& tuze 7 obooae to 1nYeat 
1 t wl th. teYer ju:r1ad1ctlon 1a 
conferred uoon 1t l a Wholly atatutory. 
It acta directly 1n obed1enoe to St ate 
lawa , 1n4epen4ent~J of the oounty. 
Where 1 t acta tor and b1nda tbe ocuo­
ty , tt exercleea tta ~thorlty by Ylr­
tue of power derived from the S~te 
&'OVel'nment, and lt obt &ln8 &UthoTity 
fro• no other aource . (Real' don v. s t . 
Loula County, 36 Ko. 555. ) 

'The p:rtnolple ia well settled that 
a corporation oan exe•ctse only such 
poweza and employ .uoh agencies aa 
l. ta chart er mar perai t . But counties 
have not t he powers of oor,porat1ona 
1n genezal . !hey ue merely ~uat1 
COl'J)o%& i1orut , J)o11 t leal di via ons of 
the Sute, and thq aq~ 1n subordina­
tion to and aa •ux111azy to the State 
goYernment . (Bann. & St. Jo . R.R. Co . 
v . arion Oounty. 3e J.fo . 303; State 
v . St. Lends Oou:nty 0Qur1 , 34 Jlo . 546·; 
Barton County v . nl. ae% , 41 o. 189. ) 
••••• 

Since 1 t 1• t he duty of eveJ'1 pereon holding a pez­
a tt· under ~e Ao' to pa7 into ~he oountr treasury a tee 1n 
8UCh aum, not ezoeedtns the State t ee1 any failure to pay 
aa1d fee would aubJ eot one t o proaeou.ton. 

We direot your attention to Sec~1on 43 of t he Liquor 
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Oontrol Ao~ which ~eada ae follow•: 

•Any person violat1n! any of the 
prov1e1ona of th1a A ~. exoep~ 
where some nenalty 1 o~herw1ae­
p:rovtded, ahall uoon conviction 
thereof be adjudged guiltJ of a 
mlademeanor and puniihed bJ a 
flne of not leaa than rttty 
{ 50 . 00) Dollars, no~ more than 
One Thousand ( tl,OOO ~ OO) Dollua, 
or by i mprisonment 111 the county 
jail for a term not ~ceeding 
one rear, or by both euch flne 
and .1 atl aentenoe. • 

8/28/35 

Your attention ta further dl~ecie4 to 9eot1on a-a. 
relating ~o t he enfol'Clng of t he rovlatou o1 t he Liquor 
Oonnol Act . !he pertinent put qf 1&14 aeotlon read• 
as tollowa: 

•ror the purpoae of enfo~oing t he 
proTlstona of tb1a ~t and aota 

nd&tory ~ereto ~he proeeou\­
l ng a~torneya of t~e reapeottve 
oounttea •••• shal l ~DYea,tgate 
and prosecute all vlolattona of 
any provtaton of tble aot; •••• 
Vlhenner &n7 ~. fee or other 
charge, aa autbortz~ by thla 
act, 8Aall be dae, .dlt aar be 
lnatltuted in any co~ of com­
petent iu:r1sd1ot1on ~ 'he hoae­
outtng ttoroer of t~e Count:r, 
••••• • 

In light of t he foregoing , l't l a ouz opinion that, 
should a. pe:raon f all to P&J into the county treasury the 
fee aa the coun'J oou:r• m&J by ozcte:r of reoo~ dete:ralne, 
auoh puson may be pro a.-outed for failure to co l:r w1 tb 
the p:roY1a1ons of 'he Aot . 

APPROVED : 

:fbHR • Aottiilll , 3r. 
(Aotlng) Attorney-General . 
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SSI!LL O. STOlE 
Ass1aiant Attorne:r-Oene~ . 


