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~ COUNTY DEPO~ITORY: 

, I 
Deposits made by a county in non-compl·ance . 
of County Depository Law. Section 1~18~85-86-87, 
creates pref erred claim in f avor of county in 
case of failure of bank. 

'/1 ) 

July 6 , 1935. 

Hon. G. Logan Marr 
::.rosecu t1ng At t orney 
Morgan County 
versailles. Mis souri 

Dear Mr . Marr : 

This is t o acknowledge receipt of your lett er of July 
2, 1935, vdth r equest for t he opinion of this Department on 
the questions therein submit ted; which letter is as f ollows: 

"The bi-annua l per i od for the s e lecti on 
of county de pos itories will expire July 
9t h , 1935. In con.for m1ty with section 
12184-1929. t he county court t hrough tm 
county cl erk. advertised for bi ds. Tbe 
three remaini ng banks in the coun t y did 
not submit &n3' bi ds for an;;r of tbe county 
tunda. The county treasurer depoa1 ta 
the county fUQds , jus t l i ke he alw~ys 
does. Tbe banks accep t t he money, pro­
portionate the amount s b y 1natruetiona 
to the count y treasurer as they did 1n 
1933, and t ·,ey are paying 1~ on the c1a 1ly 
balance as usual. J41 understanding 1a 
that tbey will so continue to do after 
the 65 days for s e lection a new depository 
J\ll;y 9th. 1935. 

By s ome kind of an agreement, the banks 
did not make bids far the funds as county 
de positories because, t hey reason that 
the count y will keep the mon91 on deposit , 
and the county wil l t hen become a general 
depoai tor • because the plain rela t1on sh1p 
of a debtor and creditor will arise. ~e7 
wil l en joy t he uae of t he money. without 
having t o put u p a bond . 



Bon. G. Logan ~·arr -~- Jul:r s. 1935. 

"?q queat1on la. if one af these banka 
does become insolvent. aa1 does cloM 
its doors. does the Count;.v ot Morsan 
11a ve a right to a prererence againat 
the assets ot any ot the•• lnstitutiona 
that might close? The count.J depoaitor.r 
law as eet in aectlons 12184-12198 ot ~ 
statutes have not been complied with in 
&n7 W&7• 

•xt 51 s. w. (2) 1025~ la the law or 
Mia sour1 and does apply to counties. then 
Morgan Co t7 is ent1 tled to a preference. 
Please get ae out a n opinion as soon aa 
possible. so that the Count7 Court can 
have some information. • 

The question ia, as we lnterl'r-et your letter: In the 
ovcnt that no selecti on ot a county depoaitor7 ls Dllde bJ' the 
county court 1n the a&nner J;rOVided by law and the county's 
money is depoe! ted in bank a, not 1n the statut017 manner • 
will the count7, 1n the event of the tal lure ot such bank or 
banks. have a proeterred claim against tbe bank? 

Under the provisions or s ec tions 12184, 12185, 12186 
aDd 12187 or Article 9 , O..pter 85. Hen aed s tatute a or Missouri. 
1929, a det1D1te scheme and plan tor the eelootion ot count)' 
depositories is aet forth, a nd under the prov1a1ona of theM 
aect1ona it 1a made the manc2atory duty ot the county court to 
aelect the depoaitcry or depositories 1n which the tUDda ot the 
county aball be 4epoalte4. 

Section 12184 aaa s 1 t the em ty o t the count,. court ot 
each county in this State • at the y Term tbereor. 1n the year 
1909, and each two 7ears therea1'ter • to a dvertise tor b1da and 
rece1n propoaala from banld.ng corporations. aasoo1at1ona, or 
individual bankera in such count y as 7 desire to be selected 
aa the depoeitoey ot the funds ot said count7. 

section 12185 provides the procedure t o b e taken bJ the 
bidders tor the count7 tuDda. 
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Section 12186 relates to the o~n1ng ot bide and 
makes 1t the dut7 of the countq court to select aa the 
depoai tar1oa of all the public funds ot every kind and 
description going into t he banda of the co t 7 treaau.reP. 
a.n4 aleo all the public tunda of eve~ kind and description 
going int o the banda o£ the ex officio collector i n counties 
under township OZ'ganization. the depoai t ot which is not 
otherwise provided for by law. - • · • 

section 1218'1 provides the kind and character of boma 
t o be given by the selected county deposito~ and provides 
tor the approval or aame by the count;y court. 

Section 12188 ot said article and chapter seta forth 
specifically the manner in which the county fUDds ahall be 
tranater r ed to t he selected count, depoaltoriea. 

under the provisions or section 12189. if for 8117 
reason tbe banking corporations. a ssociationa. cr i ndividual 
banker a in any county aball tail or retUae to aubm1 t proposal a 
to a et as count, depositories as provided 1n Section 12185• 
then. 1n t hat caae. t he county cow-t aball have the power to 
deposit the t'unds ot the county with any one or more of tba 
be.nld.ng corporations . associations. or ind.1v1dual bankers 1n 
the county or adjoining coun~ies . and. said section f urther 
provides the nanner for the selection of aame and the minimum 
rate of interest to be charge d therefor. and the k1D4 and 
ch&J'aoter of bond or bonds to be ven by aid selected 
depositories. 

So . i t wi ll be •en tbat the atatutea have aet forth 
i n detail and with particularity the manner or the selecti on 
of a county depoaite17 and provide a definite wa7 i n which the 
county funds are to be protected and aateguarde4 . 

If t or &nJ rea son t he count,. court baa not .followed 
the atatutoz, method i n the selection of the 4epoa1tort{'or the 
depository baa fai led to execute bonds in the a:anner provi ded 
bJ the statute and the money ia depoaited in a bank without 
meeting tbeae statutory requ1remanta. tbf) depoa1tory is not 
tbe lawful cuatodian of t h e t\mds. And. i n that event. t­
relationah1p of debtOJ> and creditor does not arise and the 
f t.mds are c onsidered trust tUDda and 1n the event or t he fail­
ure of t ho depo sitory t he county me a preferred claim a gainst 
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the bank. Tb1s rule i s ao firmly fixed 1n MiosOUI'i that we 
deem it noces&ary to quote from one ea se onl7 on the subject. 
to-rit. Ralls County v . Commissioner ot Finance. 66 s. • (2d) 
115, 1. c. 116% 

•A county has no lawtul right to de­
posit count, tlmds except in a count7 
depoa1tar;v. It is the settled law of 
th1a eta te that, whore county fund& 
are depoa1ted ill a ba:Dk which ble DOt 
been aelec ted and qualified a a a de• 
positar_ of county t da 1n accordance 
w1 th the proviaiona of article 9 , c. 88, 
R. s. ·o . 1929 . t o which we havo called 
att ention. ~· t itle t o t he fund ao 
deposited doea not paos t o the bank. but 
such fund in the hn.Dda of the bank 1a 
a truat tund. and. in event ot subsequent 
fai l ure of the bank. the count,. would be 
entitled t o a eference . Huntsville 
Truat Compa117 v . lfoel, ~21 ' o . 749 , 12 
s. "· (2d) 751; lbite v . Gr eenlee. 3:50 
- o . 135, 49 s. w. (2d ) 132J Sehool Dis ­
trict of Cameron v . Ca..meron Truat Compmy • 
330 o . 1070, 51 s. w. (2d) 1025. " 

As was stated in th1s ca se. many othel' oases t o the same ef fect 
could be cited auata1n1ng t his rule or law. 

CountJ- cow-ts shou l d make ev~ ef't ort to follow strictl7 
t sta tutes i n the selection of depoaitoriea and r equire tbe 
selected depositories to comply with the statutes relative to 
the giving ot bond or bond s to safeguard the county •a tuDda . 

Coming now to the question aaked 1n your lotter, and 
based on tho aaaumpt1on aa stated the»e1n, tbat "the oount7 
depository law as set out in ct1ona 12184-12198 ot ~e 1929 
statutes baye not been ooapl 1e4 with 1n &n7 wql auch be11lg the 
caae. it 1s our opinion. baaed on the rul11'\3• ot om- preme 
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Court. that. 1f t he county funds aro deposited 1n a depos1tor7 
and there has been a non•CO!l'lpl1ance with the statute 1n tbe 
selection thereof . the count,. would bave a ~eference ff:lll 
aue h deposits 1n the e.ent ot t he fai lure of t he deposit~. 

APPROVED I 

JoM · • HOPPilfAN • Jr •• 
(Acting) Attorney-General . 

CRHd~G 

Very truly yours . 

COVELL R. HJi. Ift 
Aaaiatant ttorney-General. 


