ROADS AND BRIDGES: Commissioners of special road districts
cannot adt as road overseers and draw pay
for the same in a special road district,

& -19

"FI_EED

June 18, 19356

lionorable G, Logan Marr
Prosecuting Attorney
Jorgan County
Versalllos, iissourl

Dear Sir:

This Department 1s In receipt of your letter
of June 8, wherein you make a request for interpretations
of certaln sectione of the Revised Statutes of 1929,
Your letter 1s as follows:

"Under sectlion 8024 of the 1929, we
have a road distriet organized, In
that special road dlstrict there are
several work relief, federal projocts
in operation., Several of the road
comnissioners are supervising the

work In person, and are charging out

of the allotted funds of the dlstrict,
so much per day as road overseer for
the supervision. Ihis constitutes a
consideratle drain on the avallable
funds for actual work, It would seem
that for this day to day labor the com=
missloners of the special district would
not be entitled to this kind of compen=-
satlion,

Please send me as soon as possible an
interpretation of section BO31 of the
1929 statutes, as to whether the com-is=
sloners can supervise the actual bulldinc
of roads end draw pay thereon as road
overseers?"
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The commisslioners of a spoeclal road district
are appointed and wust possess certain gualifications
under Seetion 802¢ Revised Statutes HNissouri 1929, which
1= as follows:

"The mayor and members of the city
councll of any city or town within
any special road distriect thus ore
ganized, together with the members
of the county court of the county
in which said district 1a located,
at a meeting to be held in the county
court room, at which meeting the
presiding judge of the county court
shall preslde and the county clerk
shall act as clerk, within two weeks
after the voters within the territory
of such proposed distriet shall adopt
the provisions of this article,shall,
by order of record to be kept by the
county clerk, appoint a board of com=
missioners composed of three persons,
deslignating one to serve for thres
years, one for two years and one for
one year, and in Yebruary every year
thereafter one commissioner shall be
appointed as atove specified, to serve
for three years; all such commissioners
shall be resident taxpayers of the dils=
trict, and shall serve until their
successors are appointed and qualified,
vacancies to be filled as original
appointments are made. Fesignations
ehall be to the county clerk. Hemoval
from the distriet shall crecate a vacancy.
Such eomnisslionere, before enteri upon
the discharge of thelr duties,shall take
oath of ofiice, to be sduninistered by the
clerk of the county court: Provided,that
where the clty 1s located a greater dlse-
tance than ten =lles from the meeting
place of the county court, the mayor and
! eity council of the city or town,within
the road distriect for which commlssioners
are to be appolnted, may make a written
cortificate of thelr choice of the
commlsslioner or commissioners to be
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appointed, designating their first,
second and third cholce and seal the
same and trans: it it to the county
clerk by mall or by special messenger
and the cholce and selectlon desige
nated in such certificate shall be
given the same consideration as though
the board end meyor were present at
the meeting of the court: Frovided,
that such certificate shall be given
over the sl mature of the mayor or
acting mayor attested by the seal of
the city and signature cof the city
clerk."

Under Sectlon 8031 Revised Statutes dissouri
1929 the commissicners recelive no per diem compensation,
but necessary expenses,

"Seid board shall serve without com~
pensstion, but actual, necessary ex-
pensee, actually pald, shall be re-
paid to them."

We shall next discuss the guestion of road com=
missioners acting as overseers and supervising construction
of the road in the speclal district, and determine whether
or not there ila any prohiblition against sald commissioners
drawing a sum per diem,

Sectlion 4091 Hevlised Statutes . i1ssouri 1922 refers
to members of comrissions embezzling money. The pertinent
part is as follows:

"If any member of any town or city
counecil, or of any county court or
commission or body charged with the
adzinistration or management of the
affairs of any county, or any ex=
ecutive officer or member of any
execut ive department of any city,
town or county In this state, or

any member of any board or commission
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charged with the asdninlstration or
management of any charity or fund of

a public nature, by whatever name the
same may be called,shall knowingly

and without authority of law vote for

the appropriation, dispcsition or dise
bursement of any money or property be-
longing to eny such clity, town, county,
charity or fund, or any subdivision of
any such city, town or county, to any
uge or purpose other than the speecifiec
use or purpose for which the seme was
devised, appropriasted end collected,

or authorized to be colliected by law,

or shall knowingly eid, advise or promote
the appropriation, disbursement or dise
position of any such money or property,
for any purpose not directed and werranted
by law, and such 1llegal appropriation,
disbursement or dlsposlition be in fact
effected, every person so offending
againet the provisions of this sectliom
shall be deemed and taken to have
felonlously embezzled and converted to
his own use such money or property;s # #"

It cannot be sald that the commissioners in the
instant case are gullty of unlawfully embezzling any funds,
but we gquote the section for the purpose of differentiating
betweon the terms of caid sectlion and Sectlon 8076 Hevised
Statutes lilssourl 1929, which is as follows:

"Whenever an order for improvement

1s made, the commissioners of the
district shall,in the neme of the
district, enter into a written cone
tract with the lowest and best bidder
for making such improvement in com=
pliance with such order. 3Such contract
ehall require that the work be completed
within a certa!n time, and shall provide
e penalty for each day beyond said time
sald work remaine uncompleted,and said
comnisgioners shall requlire sald contractor
to enter Into a bond, to be approved by
the comnlssioners, for the full performe
ance of said contract, and payment for
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all labor and material used or employed in
the performence of such contrect. Sald
comm] esloners may advertise for bide for
such contract In any manner they may
choose; and the contract ehall in no case
be let to any commissloner, nor shall any
commiselioner, directly or indirectly,have
any pecuniary Iinterest therein other than
the performance of his official dutles as
hereln required.+ = % «"

Havins the terms of the two sections in mind
the Supreme Court of HMissouri, in the case of State v.
Holder 72 S, %, (2nd) 1. c. 490, saids

"The purpose of the statute seetlon 4091
seeme to us to be plein, by it the Legls=-
lature has made 1t a felony for any officer,
coming within 1ts provisiona,to appropriate,
dispose of,or disburse funds for any use or
purpose other than the specific use or pur-
pose for which the same was devised,ete.,

The Information in th!s case specifically
charges that respondent waes a commissioner
of a special road dietrict; that he slded and
promoted the payment of {51.50 to himself
for work and labor nhe had performed in re=-
palr and construction work on the roade of
the distriect of which he (respondent) was a
commiseioner, It was not charged that re-
spondent did not perform the bor for which
the clalm was allowed or that the district
did not receive full valué therefor, [he
primery ourpose for which money of a speclal
road district is to be expend i=s for the
un=keep of the roads of the district. The
money was,therefore,appropriated and expended
for the speciflic use intended by the law.In
other words,the facts alleged 'n the informa=-
tion disclose,without doubt,that the funds
were not diverted from their proper channel,
The diversion of funds was the evil sought

to be remedied by the section in question,

Seetions 8031 and B8U79, K, S, Mo, 1929 (Mo,
{teAnn.Secs 85031 ,8079,pp.6839 ,6873 ) ,pro=
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vide that commissioners of road districts
must serve without compensetion., These sec-
tions have reference to the duties of road
commissioners in their official capacity

and do not refer to labor performed in re-
pniring the roads of the district., “ection
8076’ .8.1929 (io.st.Ann.Sac.B(ﬂG,D.GS'?2).
provides that contracts let for road work
'shall in no case be lot to any com=nlssioner,
nor shall any commissioner, directly or ine
directly, have any pecuniary interest therein
other than the performance of his officlal
duties as herein required,’

The information does not sllsge under what
article of the statute the special roed
district mentioned was organized, ifut, 1f

wo assume for the sake of ar nt that 1t
was organized under article 10,chapter 42,
which artlcle contalns section 80786,amd 1if
we furtier assume that respondent violated
the provision quoted, he would not be gullty
of violating seetion 409l1l,supra. The latter
sect!on does not in plaln terms, or even by
fmplication,declare the sete charged by the
informetion to constitute e felony, It 1s the
disbursement of money or property belonging
to the district 'to any use or purpose

other than the specific use or purpeose for
which the seme was deviged' that 1s made a
eriminal offense, Az :raid before, the facts
alleged In the information disclose that the
money wae disbursed for the specifiec use for
which i1t was collected, The payment of the
money, i1f it was unlewful, was not unlawful
becauso it was disbursed for a purpose other
than that for which it was intended, but be~
cauce respondent wee & commissioner of the
district and could not contrect with himself.
The section In question does not cover that
situation, and thereiore the trlal court was
right in sustalning the demurrer to the first
three counts of the Informatiom.,* =« =« & «"

The above decision, 1t will be noted, was based
upon & prosecution under Seection 4081, and the court suse
tained the demurrer thereto holding that 1f the defendant
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wae gullty of any crime and the facte in the alove
dec!slon sre al=oet ldentical with the facts you present
tn your letter he wes gullty of violetin the terms of
feetion 8076, quoted supra,

CURCLULIORN

de are of the opinion that, under feetlion BU76
and the declslon above, the comzissioners cannot laogally
draw per diem wagee for supervisl or overseeling the
bullding of roade in speciel roed dlstricts, ‘help
compensation le fixed by Seetlion 5031, quoted supre, and
they are entitled only to the actusl neocessary expenses,

fespectfully submitted,

OLLIVIR we NOL'N
Assletant Attorney General

AFPROVIDS

JOUN We HUFFHAR, Jre
(feting:) Attorney General
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