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ROADS AND BRIDGES: Commissioners of special road districts 
cannot adt as road overseers and draw pay 
for the same in a §? ecia.l road district . 

&. - I I 

June 18 , 1935 
FILED 
L-- I 

Honorabl e a. Logan arr 
Proaeeuttng At tor ney 
. organ County 
Vo raa11loe , 41ssouri 

Dear Sir: 

Tbia Department 1a 1n r oeeipt ot your lette r 
of J~e 8 1 whor e1n you make a r equeet tor interpr e tat1ons 
of certain seet lons of t ho Rovised Statutes of 1929 . 
Your l e t ter ia as fol l ows : 

"Under sect ion 8024 o.,. the 192U , we 
have a road distr, et organ1z d . In 
that special road district t here aro 
seve ral wor k relief , federal pr ojocts 
in operation. Several of the road 
commlsstonor are suporvtstng tho 
wor k ln per son , ond are charging out 
of the a l lott e..l funds o1' t ho district , 

o rr.uch per day ae road ov~roeer tor 
the auperviston . T.hio constitutes a 
c onsi derable dr ain on the available 
funds tor actual work. I t wo~i oom 
t t for t his day to day labor the eo 
, , ~ cione ro or the special d1str1et woul d 
not bo ent1 t l ed to this kind o co pen­
oatlon. 

Please send we as soon a poesi bl e an 
int~rpretatlon of section 8031 of the 
1929 statutes , as to whet her t he e~-1s• 
s oners can euperv1se t he ~ctual bulld1n~ 
of roads end draw pny ther eon as road 
overseers?" 
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The com iss1oners of a soecial road d1str1et 
are appointed and ""USt possess ee~ta!n qualifications 
under Sect ion 8026 Revised Statutes i ssour1 1929 , which 
i P as follows: 

"The mayor and members ot the city 
counc i l of any city or town within 
any spocial road district thus or­
ganized, tor.ether with the mombers 
of tho county court of the county 
ln which said district is loeo.ted, 
at a meeting to be hel d 1n the county 
court room, at which meeting the 
preaidinP' judge of the count y court 
shall preside and the county clerk 
shall act aa clerk, within two weeks 
after the voters within the territory 
of such proposed district shall adopt 
the pro•isions of th1s article ,shall , 
by order of r&oord to bo kept by the 
county clork, appoint a board of eo~ 
m1ss1onors composed of three persons , 
designating one to serve for t hree 
years, one for t wo yearo and one for 
one yoar , and tn ·ebruary every year 
thereafter one com~ios1oner shall be 
a ppointed a a atove specified, to serve 
for three years; all such commissioners 
shall be resident taxpayers of tbs dis­
trict, and shall s erve until their 
successors are &iJPOi nted and qualified, 
Yacanciee to bo filled as or1g1nal 
appointments are mode . Resignations 
shall be to the county clerk. Hemoval 
from tho district Shall create a vaeaney. 
t uch co:n.: .lss1on~ro, before entering upon 
the d ischarge of tho1r dutle~ ,shall tako 
oath or Of1iee, to be a~1nistered by the 
clerk or the county court: Prov1dod,that 
where the city 1s located a creator dis­
tance than ten ~!los f raD the meeting 
place of the county court, the mayor and 
city council of tho e1ty or town,w1th1n 
the road diotr1ct for which co~1sa1oners 
are t o be appointed. may make a written 
certif i cate of tho1r chotce of the 
commissioner or eo~1an1oners to be 
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a ppoi nted , designating tl.e1r first~ 
oecond Ohd t hird choice a nd seal t he 
ca,e and trans it it to the county 
c l e r k by mall or by special mee~onger 
and the c oice and select ion desig­
nat ed 1n such certificate ohall be 
given t he oamo eonaldoration a s though 
tho board and mayor woro pr es ent at 
the ~etlng of t he c ourt: Provided, 
t hat euch cortlfi catc S41All be given 
ove r t ho si nature of t ho mayor or 
acting oayor atteotod by the seal ot 
t he c i t y and signatur e ot tl» cit7 
cle r k . " 

Under Section 8031 Rev ised Statutes issour1 
1929 t he co 1osi onere roeelvo no per diem compensation, 
but neces sary oxpenses , 

"
0 &1d boa1~ anall oervo without c om­

pensat ion , but a ct ual, necessary ox­
r~nsca , actuall y pa d , ahall be re­
pa id to them. " 

~ o shall n xt discuss the question of road eo~ 
~1sa1 onera acting ao overseers and nuperv s ing construction 
of t he r oad in the special district , and determine whether 
or not vhero in any prob1bition against nald commiaB1oners 
drawing a sum per di em. 

Soct1on 409 1 Rev i sed Statutes iesouri 1929 refers 
t o members of comnie~1on~ e.bezzling money. The ~ort1nent 
part i s ao toll o oz 

"It any !llember of atlY town or ci t y 
councll , or of any count y court or 
commission or body charged with the 
ad nini etra t ion or anago~ont of t he 
affaire of any county , or a ny ex­
ecuti ve offi cer or me~ber ot &nf 
execut 1vo department of &nJ city ~ 
town or count7 1n t hi s s t a te , or 
any member of any board or commi ssi on 
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charged with the ad n1nistration or 
management or arAy charity or fund oE 
a public nature, by whatever name the 
same may be eall od , ahal l knowingly 
and without authority of law vote tor 
the a ppropriation . disposition or dis­
bur sement of any oney or property be• 
longing to any euch city ~ town, county , 
charity or fund , or any subdivision of 
any such city, t own or county, to any 
use or ourpose other than the specific 
uee or purpose for which the same was 
devised, appropriated and collected, 
or authorized to be collected bJ law, 
or shall knowingly a1d , advise or promote 
the a ppropriat ion , disbu~sement or dis• 
pos1t1on of any such reoney or property , 
for any purpose not directed and warranted 
by law, and s uch illegal appropriation , 
disbursement or d1 position be in fact 
effected, overy person so offending 
against the provisions of this sectlon 
shall be deemed and taken to have 
feloniously embezzled CAnd converted to 
his own uoe such -.:.oney or property; .. * *u 

It cannot be said that the eommisslonero in the 
instant ease are gui l ty of unl awfull y embezzling any funds , 
but we quote t he section for the purpo~e ot differentiating 
betweon tho terms of said section and Soction 8076 h&V1aed 
Statut Gs ~!ssouri 1929, which 1s as follows: 

tt \ihenever an order for improvement 
ie made, the commiss1one~s of the 
district ·shall , in the name of tba 
dis trict, enter 1nto a writ t en eon-
tract wi th the lowest ani best bidder 
for maki ng such i mprovement 1n com-
pliance with such order. Such contr act 
shall require that tho work be compl eted 
wlthin a certain tim&, and shall provide 
a penal ty for each day beyond said t ime 
said work ro~a1~ uncomp1eted , and said 
oom:ntss1onors shall require said contractor 
to enter into a bond , to be approved by 
the co~1sn1oners, for the full perform­
ance of s aid c ont ract, anc1 payment for 
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all labor and ma t er ial used or e ~loyad i n 
tho performance of sue 1 contract . _afd 
con~1asioners may dvort!ae for bids for 
such contract Jn any manner t ! ey y 
choose; ~d t he contract shall tn no case 
be l et to any co~·ss'oner , nor shall any 
comrniseloner , d irectly or 1nd1rectly,have 
any pecuniary i nterest therein other than 
t 1o performance of his ott1c1al duties as 
he rein roqu1rod . -..- • " 

Ravin ~ the terms o1 the two aecttons in mind 
the f'·upr eme Court oi' w1soour1 , 1n the case of State v . 
ilolder 72 ~ • •• (2nd) 1 . c . 490 , Dald: 

"The purpose of t he etatute sec tion 4091 
seara to us to be plain. by t t tho Legis­
lature has roa.de t t a felony for any off icer, 
coming wlthln ito prov1a1ons , to approor1ate, 
dispose of , or disburse funds for any use or 
purpoee other than the speeif1c uso or pur• 
pose for which the sane a deviaed , etc . 
The lnformot lon tn t ht s case speclfically 
charges that res~ondent was a eo~nlaaioner 
of a upoclal road district; that ~e aided and 
promoted the pa,.,nont of 51 . 50 to h1msel1' 
tor ork and labor he had oortor~ed in re­
pai r and construction work on the r oads of 
t he district ol which he (reaoondent) was a 
commlae loner. I t was not charged that re­
spondent d td not porf,orm the labor for which 
the claim was allowod or t hat the district 
did not receive f ull valu$ therefor . The 
primary purposo tor which money ol Q opoelal 
road dlstr lct la to be expended is for t he 
un- keo or t he roads of t he distri ct. 'l'he 
mone~ was , therotore,approprlated ~nd expended 
for t he specific uso lntonded by the law. In 
other words , the facts alleged i n the informa­
tion diaelo e ,without 4oubt,that the fun la 
wer e not di verted f rom their proper channe l . 
The diversion or funds was the evil sought 
to be remea1ed by the section in question. 

Sections 8 ..~ 31 and. t307~ , h . s • .Jo . 1Y29 ( ...o . 
ft .Ann . foes . ti03l , d079, ~p .683~ ,6873J,pro• 
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v1de t hat commlastonora of road districts 
n:ust servo without compensation. :bese aec• 
tiona have reference to the duties of road 
co~iso1onera in their official capacity 
and do not refer to labor perfo~d in re­
pairing the roads of the district . Section 
8076 , R. S. lY29 <-o. s t . Ann . Sec.o076, >. 6872) , 
provides t hat contract let for road work 
'shall 1n no caae be l~t to any eomrniaatoner , 
nor shall any co~lssionor , directl y or i n­
directly , have any pecuniar:~ interest t l.ere1n 
other than the performance of hlo official 
duties a s herein rQquired . ' 

The infornation does not allege under hat 
article of the statute the special road 
district mentioned was organized . out , if 
we assume tor the sake of argument that it 
was organ1Eed under article lO,ehapter 42, 
which article eontalns ~eotlon ~ 76,and it 
we turtl er assume t~~t r e spondent violated 
t t e provision q~oted, he would ·not be guilty 
ot v\olatlng ection 409l,supra. The latter 
sect on does not in pl a ln terms , or even by 
implicatlon,declare the acta char~ed by the 
information to constitute a felony . It is tho 
disburoe~~nt of money or property belonging 
to tho diatr ct 'to any uee or purpose 
other than the epecific use or purpose for 
which tbe same wao devlaed' that 1.& "".ade a 
cr1m1nol of fense . An t nid ~efore, the faete 
alleged in the inrcrmntl an dlocloce that the 
money wae d1sburcod for the epee fie use for 
whi ch it was collected . ~he pa~nt of the 
money, it it was unlawf•l , wan not unlawful 
beco.uoo t t wo.a disburoed for a purpo!! e o "'"her 
than t hnt for hich it wa intended, but be• 
cauee respondent w. s a co 1ss1oner of the 
di~trict and coul d not contract with hi~elf . 
Tho eectlon in question does not cover that 
situation, and t herefore the trial cour t was 
right in susta ning tho dereurrer to the firs t 
t hree counts of the information. * ~ · ~ *" 

The above decision , lt w111 be noted , was baaed 
upon a prosecut ion under Sect ion 4091 , and the court sus• 
ta1nod the demurrer thereto holdin~ that i f the defendant 
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wa gu tlty of ny er! $ and the f eet ln the a to~• 
4ee!e oro e l o t dont1e 1 wltb tho f acts you pre ont 

n your l ottor he •• gu1 l ty or v1ol nt1n he ter or 
~cct!on oiJ7& . quoted supra. 

e aro or the oplnlon t t , ~der f ectlon 8076 
and the declolon a bove , tho co leo1on re cannot 1 gall7 
d raw per dle a es tor eup rv1ains or overeeotn the 
bu ldtng or r tn pee1al roo 41atr1ct • ~ hotr 
c paneatton 1 f1~e4 by Scotton 6031. quote~ ~upre , and 
they aro ent t led only to the actuel noce ry eapenaee. 

OLLI • ~OL I 
st eta~t t~orosy G eral 

ArPHOVED= 


