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TAXATION:

Hon. G.

Owner of land sold for taxes entitled to exercise

prbvilege of ownership until deed issues--Senate
Bill 94,

&3

April o, 183b,

Lgan Marr

Frosscuting Attorney
Morxaa County
Versallles, Missouri

Near 'r, ¥arri

Ackuowledgment is herewith made of your reguest

for 2n opinion of this o/fice on the following proposition:

*« The fucts nre these! Mr, 7, ia NHovenber
bought 40 zores of land at s delincuent tax
sale from the collector uander the nex tox
law, He recelved & certificate of purchese.
Tue land 1s an wnenclosed uniahbsbitsted 47
sores, with good stsnding simber on 1t., ¥r,
¥, the ovmer does not live oa the land, but
1ives om o fars in Pettis County,

fince the sale ¥Nr, X. proceede to come over
to dorgun Coumty on thut 40 acres, and out
of? the standing tisber a2t & furious rate,
If the tigber 1o out and removed the 40 ucres
has no value for anyshing, The purchaser g
the tax sale bought the 40 zores for the
tisber thereun, Tre owner of the land who
is cutiing the tiuner, stutes that he is
cutting the tlaber and selliag the scme, in
order tu redeem the iand from the purchoser
at the tax sule,

No¥ does section ihda kceE the purchaser
of the tax ssle cut of such possrssion that
the reel owaer of the land cun come in for
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one year and cut away all the timber and
render the land useless, or can the holder
of the certificate of purchase stop this
vaste? "

The prooceding referred to in the foregoing inquiry is
authorized by the provisions of Senate Bill 954, page 435, Laws
of Missouri 1$33., This act consisting of some fifty sections
established a new mode of procedure for the collection of delin-
guent real estate taxes in this state. Section 88534 of that
Act provides for the issuzace of a certificate of purchase as
follows:

“pfter payment shall have Deen made the
county collector shall give the purchaser

a certificate in writing, to be designated
as a certificate of purchase, which shall
carry = numerical number and which shall
deseribe the land so purchased, each tract
or lot separately .stated, the total amount
of the tax, with penalty,interest and costs,
and the yearor years of delinquency for °
which said lands or lots were sold, separ-
ately stated, and the aggregete of all such
taxes, penalty, interest and costs, and

the sum bid on each tract. If the pur-
chaser bkd for any tract or lot of land a
sum in excess of the delia.uent tax, penalty,
interest and costs for which said tract or
lot of land wae sold, such excess sum shall
also be noted in the certificate of purchase,
in a separate column to be provided therefor.
Buch certificate of purchase shall also
recite the name and address of the owner

or reputed owner if known, and if unknown
then the party or partiee to whom each

tract or lot of land wans assessed, tozether
with the address of such party, if known,

+nd shall also have incorporated therein

the name and ad ress of the purchaser,

Such certificate of purchase shall also
contain the true date of the sale and the
tiwe when the purchzser will be entitled to
a deed for sald lsnd, if .ot redeemed as in
this act provided, and the rate of interest
that such certificate of purchase shall bear,
which rate of interest ehall not exceed the
sum of teu per cent per annum. Such certi-
ficate shall be autLenticated by the county
coliector, who shall record the same in a

peruanent record buok in hie office before
delivery to the purchaser.*
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Section 9856a provides for the redemption of pronerty during
the twg years next eansuing the sale.

Section 89567 provides in part as follows:

“If no person shall redeem the lands sold

for taxes within two years from the sdle,

at the expiration thereof, and on production
of certificate of purchase, and in case the
certificate covers only a psrt of a tract

or lot of land, then accompanied with &
survey or description of suech part, made by
the county surveypd®, the collector of the
county ia which the sale of such lands took
place shall execute to the purchaser, his
heirs or assigns, in the name of the state,

a conveyance of the real estate so sold, whiech
shell vest in the gisntee 2a &bsolute cslite
1%1_55'3?!2;3*%%§b300t, however to all claims
thereon for unpaid taxes except such unpaid
taxes existing at time of the purchase of
sald lands and the lien for wiich taxes was
inferior to the lieu for taxee for which said
trz¢t or lot of land was socld.” * **

The purchasers at delingquent tax sales held under the
provisions of this act receive whet is called a “certificate
of purchase.* This certificate deseribes the land purchased,
the total amount of the tax, penalties, interest and costs,
tie total amount of the bic and the rate at which it bears
interest. Imn practical effect this cunstitutes evidence of
having advenced the sums therestated to the State of Missouri,
or the governmental subdivision invelved, with the understending
that {f the sums so advanced are not repaid within two years
following the date of sdvancement the holder of the certificate
will be entitled to receive a deed conveying the fee simple
title to the land involved in conelderation of the psyment of
the amount set forth in the ce:tificate. Although several
gections of this act refer to "the sale”® of lands and lots to
discharge of the lien of the delinguent and unpaid taxes, yet
it ie apparent that it is the deed which conveys the title to
the purcizser and not the certificate of purchase.




Section Y9548 refers specifically to the conditions
under which a purchaser may take possession of the land prior
to the issuance of a deed. This section reads in part as follows:

“The purchaser of any tract or lot of

land at sale for delinquent taxes,
homesteads excepted, shall at any time
after one year from the date of sale be
entitlead to the lmmediate possession of

the premises 80 purchased during the
redesption period provided for iam this act,
uhless sooner redeemed: Provided however,
any owaer or occupant of any traet or lot
of land purchased may retain possession of
sald premlses by maxing a written assignment
of, or sgreement to pay, reat certainm or
estimated to accrue during such redemption
period or so much thereof as shall be
sufficient to discharye the bid of the pur-
chagser with interest thereon a&s provided in
the certificate of purchase. The purchaser,
his heirs or ascigns, may enforce his
righte under sald -r{ttcn assignment or
agreesment in any manner now authorized or
hereafter authorized by law for the
collection of delinquent and unpaid rent;

After the expiration of one year the purchaser of the certificate
may, under ceriain circumstances, take possession of the lands,
but possession may be retained by the owner even during the
second year if the purchager of the certificate is assured the
payment of the reantal value of the lamd. The purchaser must

of course credit any such sums received on the certificate of
purchagse as this secotion further provides:

“Any rent collected by the purchaser, his
heirs or aesigns, shall operate as a pay-
went upon the amount due the holder of such
certificate of purchsase, and such amount

or amounts, tog:-ther with the date paid
and by whom shall ve endorsed as a credit
upou said certificate, and which said sums
shall be ta.en into consideration in the
redewption ¢f suck laud, as provided for

in this act.* * #*»
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this provision for the possession of the land prior to the date
of the obtaining of the fee is but additional security to insure
that the holder of the certificate of purchsse will receive the
sum represented by the certificate with interest. This is not to
be taken as any evidence of title as such a comstruction would
be contrary to the regquirement that the amount received &s rent
be credited on the certificate. The Courts of this state have
heretofore had similar tax laws before them for comsideration.

Io the case of Kohle ve. Hobson, 315 Mo. 213, the Court considered
a certificate of purchase issued by the City of Kansas City under
& city tax law provision somewhat similar to the state tax law
under consideration. In respect to the nature of the certificate
of purchase the Court stated, 1. c¢. 220:

“The certificate of purchase did not, of
course, pass the title, but only entitled
the purchaser, or the defendant as his
assignee, to & deed passing the title at
the expiration of two years from the time
of the tar sale, during which time any of
the cotenants had the right to redeem the
land; @and defendant's purchase of the
certificate of purchase, as before stated,
amounted to nothing more than a redemption
from that sale, and inured to the benefit
of his wife and her cotenants.®* * =+ +*»

Although much olaer, the case of Donohoe vs. Veal, 19 Mo. 331,
is perticularly applicable. In considering this case it should
be remembered that the prescant tax law is patterned after the
ancient tax laws of this state and modified somewhat by provisions
adopted from the tax laws of other states. In 1847 and 1849 the
Jtate of Missouri collected taxes by virtue of & tax law very
similar to the one now effective., 8Section 9 of the law of 18456
provides for the issuance of a certificate of chase to the
highest bidder at the annual sale for taxes. e Law of 1847
which was amencatory to the Law of 1845 contained innumerable
features similar to the present tax law, The folloving anayleis

show the similarity.
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S8ec. 8. Sald lands and town lots
-may be redeemed at any time******
by the party paying to the col-
lector the full amount of taxes,
costs, and interest,* * ¢ *¢

S8ec. 5. On the first Monday of
June annuslly* * *the Register of
Lands shall cause all the lands and
town lots remaining unredeesed in
his office* * *to be advertised in
some newspaper published in the
City of Jefferson, to be sold on
the first Monday in October next
thereafter, at the place of holding
courts in the respective counties,
and shall immediately transmit four
copies thereof to the collectors of
each county*® ~ * *+

Sec. 10, All the lands and town
lots remaining unredeemed on the
first Monday in Vetober, anuually
shall be publicly exposed to sale
by the collectors, for the taxes
interest and costs due thereon,

© ¢ *the sales to be continued from
day to day,* *until all the lands
and town lots are offered, and if
no person will pay the taxes,
interest, and costs, due* * * *

the collector shall report sald land
or town lot 'unsold', to be die-
posed of as hereinafter provided."*

April 6, 1935,

AW 83

Section 9853a., provided however,
delinguent taxes, with penalty,
interest and costes, may bepaid
to the county ccllector at any
time before the property is

s0ld therefor.* * **

S8ection 9863b, The county col-
lector shall cause a copy of
such 1list of delinguent lands
and lots to be printed in some
newspaper of general circulation
and published in the county, for
three consecutive weeks, one
insertion weekly, before such
sale, the last insertion to be
at lecst fifteen days prior to
the first Monday in November.

. & » an

Section 9853a. All lands and
lots on which taxes are delin-
quent and unpaid shall be sub-
Ject to sale to discharge* * *
on the first Monday of November
of each year® * ¢

Section 9853¢. On the day
mentioned in the notice, the
county collector shall commence
the sale of such lands, and
shall continue the same from
day to day until so much of each
parcel assessed or belonging to
each person assessed, shall be
sold as will pay the taxes,
interest and charges thereon,

® & = BN
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Sec. 11l. The several col-
lectors shalli* * *file in the
office of the Clerk of the County
Court* * *the certified liste*+
with & remark opposite to each
tract of land or town lot setting
forth the disposition made of it,
if sold, to whom, and the amount
paid by the purchaser, or if not
s0ld, the amount for which it was
offered for sale,®” * * *+#

gec. 23. Any land or towa lots
which may be sold under the pro-
visions of this act, for taxes,
interest and costs due thereon,

may be redeemed at aay time with-
in twvo years from the date of such
sale by the claimant,* * * *paying
« = ¢« «for the use of the purchaser
double the amount of taxes, interes:
and costs, for which the same may
have been sold.” * +« o°#

Sec. 33. Lande or lots bpelonging
* ¢ *t0 minors, may bDe redeemed
at any time before the expiration
of one year from the time the
youngest of sald ainors shall
become of full age.*

April 6, 18935.
AW 3

Section 9853, If at the first
offering of sale of any tract of
land or lot* * *no person shall
bid therefor a sum equal to the
delin uent taxes thereon with
interest, penalty and costs, then
the olcri of the sale shall note
such fact in his record of sale
and the county collector shall
note & recital thereof in his
record containing the list of
delinquent lands and lots,* * »*#

Sec, 9855, The clerk of the
county court shall attend,****

as the clerk of the sale**e*++
and shall enter the same on a
sufficient record book giving &
description of the proper tract
or lot, showing how much of each
was sold, to whom, and the price,
or whether the same remains
unsold,* * *»

Sec. 9956a. The owner or

oc¢cupant of any land or lot sold
for taxes,* * *may redeem the same
at any time during the two years
next ensuing* * *By peying to the
county collector, for the use of
the purchaser, bis heirs or assigns,
the full sum of the purchase money
named in his certificate of pur-
chase and all the costs of the
sale together with interest at
the rate specified in such cer-
tificate,” ~ » o»

Sec. 9966b. Iufants, idiots,
insane persons and persons in
confinement may redeem any lands
* » syithin two years after the
oxplr:tlon of such disability,

L

.
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Sec. 29, Where lands and town
lots have been sold* * *and shall
not'be receemed in two years from
the time of such ssle, the Regls-
ter of Lands shall, upon appli-
cation, execute good and sufficient
decds of conveyance* * *conveying
the lands or town lote in suech
d..d’t ® & &n

Sec. 30, Such deeds* * +*ghall

« » *he received as evidence in
all courts in which the title to
any land or town lot* * *shall be
brought in guestion, and such deed
shall be prima faclie evidence of
title in fee simple, in the pur-
chaser.* * **

April 8, 1935,

LAW _OF 1933

Sec. 9857. If no person shall
redeem the lands sold for taxes
within two yeare from the sale,

¢ ¢ »the collector of the county
in which the sale of such lands
took place shall execute to the
purchaser,* * *a conveyance of
the real estate sold, which shall
vest in the grentee an absolute
estate in fee simple.® * *» »*

gec. 9967a. Such deed shall be
prima facie evidence that the
property conveyed was subject to
taxation 2t the time assessed
that the taxes were delinguent
and unpaid at the time of sale,
of the regularity of the sale of
the premises described in the
deed, and of the regularity of all
prior proceedings, shat said land
or lot had not been redeemed and
that the period therefor had
elapsed, and prima facle evidence
of & good and valid title in fee
simple in the grantee of saild

. deed,* * o8

Other and additiona)l similarities in these laws could be

poianted out,

sections refers to the proceeding in words importing “a

The Act of 1847 in fifteea out of the thirty-nine

of delin-

quent lands and lots”, just &8 in the preseant law words. importing

such a “sale®" are used freguently.

Except for a few differences in

the magner of administretion, the gioogcgigfa are almost identical and
e re

the object atiuined is the same.

ve rights of the various
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arties to the proceeding &re also very very similar. 1In the

nohoe case heretofore referred to, the Plaintiff had bought a
certificate of purchase to the land involved in October of 1848.
February 10, 1851, he received a deed from the Register of Lands,
pursuant to law as no redeuption had been made within the two
years provided. The evidence in the case proved that the Defendant
*ho was the title ovner to the property at the time of sale for
taxes had cut trees from the land aftcr the date of sale for taxes,
to-wit, votober of 1848, but before the date ¢f the execution of the
deed by the Register, to-wit, February 10, 185l1. 1he trees cut by
the Defendant owner were of counsiderable value and Plaintiff felt
that he bad not received what he had purchased because of the removal
of the timber by the Defendant. Plaintiff instituted this actionmn
to recover the value of the trees removed, but could only rely on
bis certifieate of purchase to show nis interest in the land at the
time of the removal of the trees. The Court in considering this
fssue held that the Plaintiff to establish any right in the land ocould
only do 80 by virtue of the deed and not by the certificate of pur-
chase. In holding that the title under the deed did not relate
back to the date of sale s0 as to give Plaintiff an interest in the
land curing such period, the Court stated, 1. c. 335:

“It is to be observed that, in neither of
these acts is there any imtimation that
the deed iz to afford any evidence of title
in the purchaser, prior to its date. In
the absence of any such provision, the deed
can have no such effect, unless the previous
proceedings coantemplated -the passing of the
& title to the purchaser before the time
appointed for making the deed. If the law
did not propos=e to give the purchaser the
title to the land, until two years should
elapse from the time of the purchase, then
it did mean that the title should remain
in the ownerfor that period, and the right
of the purch:ser was, to receive his money,
with & high penal interest, duriag the delay
of redemption. It appears very clearly to
be the design of these two acts, that the
title of property sold for teaes shall remain
undisturbed, until the deed is sctually ex-
ecuted by the register; and that, until
that act ie performed, the title is in the
former owner.




Such being the design of the acts, the
doctrine of relation cannot be applied tou
such deed, to give it an effect and operation
contrary to the meaning of the law, Dby
allowing the persons claiming under it,

to maiantein, not only actions of trespass
for injuries done after the sale, and before
the conveyance by the register, gnt actions
for rente, issues and profits accruing
during that period. The whole scheme of
these acts very plainly shows that such a
construction, or applying the fiction of
relation to such a case, would be contrary
to the intention of the Legielature.*®

This case has been referred to approvingly im later
decisions of our Supreme Court. Im 1874 and 1875 2 proceeding
somewhat similar was in effect for the collection of State and
County taxese. 1In the case of Hilton vs. Smith, 134 Mo, 448, 33
8., W. 464, the Court had for decision the interest of a holder
of a cortifinato of purchase in the lands covered by the certificate,
end what, if any ownership such certificate evidenced prior to the
giving of & deed, in the event the property was not redeemed
during the redemption period. The Court stated, 1. c. 465:

“At the time the back-tax suit was com-
menced, interpleader Smith held certificates
of the purchase of the land at collector's
sales for taxes levied for the years 1874 aand
1875. The time allowed by the law (2 Wag.
8t. p. 1203, 8ec, 308), in which the owner
could redeem, had expired, and he was, and
for some time had been, entitled to a deed.
What title to, 1 erest in, or lien upon land,
a certificate of purchsase secures to the
holder is s ?ncntion upou which there is a
differente of opinion. It may be saild,
generally, that the right ie no larger than
the statute gives. The law of 1873 only

gtves ghe right to ghe redemption mouey in

S eemed, and a dee
shed 1he o o7 Fetantien farSBited,
In the absence of provisions of law defining
the rights of the holder of a certificate
of purchase, the generally accepted rule is

that until the delivery of & deed he takes mo
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title to ihe llnd, either legal or
eguitable. Tax Titles, Sec. 333;
purroughs, rnx'n 5 The rule is aanounced
by this court in Domhoa ve. Veal, 19 MNo.
358, as follows: 'If the law did not
propose t0 «ive the purchaser title to the
land until two years should elapse from the
time of the purchase, them it did mean that
the title should remain in the owner for
that periocd; and the right of the purchaser
was to receive bhis maney, with high penal
interest, during the delay of redemption.

It appears very clearly the design of the
two acte that the title to the property sold
for taxes shall remain undisturbed until the
deed 1s actually executed by the register,
and that until that act is performed the
title is in the former owner.' It was
further held in that case that the dootrine
of relation did not apply to such sales, and
the title acquired under the deed did not
relate back to any prior act or proceeding.
The law of 1857 made the certificate prima
facie evidence of title, yet the court held
th=t it never intended to confer title, but
was mere evidence of title, authoriziang the
purchaser to take possession of the premises
for a limited period. C(Clarkson v. ‘reely,
40 NMo. 114. In Parsons v. Viets, 96 WNo.
413, ¥ 8. W, 908, thie court, in considering
the rights of one holding a certificate
a@guired under a sale made pursuant to the
lawe of 1873, held thut he acquired thereun-
der no right to the possession of the pre-
mises, znd ia taking poanossion he Ilt a
trespasser and disseisor.

ﬁﬂﬂ for _1.4_-9.9_93_!19. .FL.E‘. ﬂrﬁea

has & mere nnkod rlght to donnnd and receive

& deed from ihe gollector., The law thereafter
gives bim no lien upon the land for any sum,
except, in case his title fails, he may

secure & ilen under 2 Wag. 3t. p. 1208,

Sec. 218, Pitkin v. Reibel, 104 ¥o. 511,

16 8, W. 344,




Hon. u. LOgan Marr. -] d= April 6, 1v36.

Qur Courts huve freqguently poiuted out the distinctien
between the status of a purcheser at an execution sale and at a
tax sale, This 1s concisely put ia the case of Boyd vs. 7llis,
107 d¥o. 394, 401:

“The title did not pass to the purchaser
at the tex sale, until the execution of
the deed, to bhim ~s his assignee, 5Hut
the law 18 well settled thot & sheriff's
deed relates back to the sale as sgainst
the defendant ia the execution, those in
privity with bim, and strangers with
notice,*

From the foregoing citations of our own Appellate Courts
it is certain that purchasers at tax saleé have been considered ae
having but limited and restricted rights; that the bona fide title
owner of the land ie to te kxiven ev:ry consideration as agajnst
the purchaser of the land at a sale sale,

Cousidering the tax law now effective in this State, we
believe thet the new tax law Jdoes not give the purchaser at the
tax sale sny greater interest in or title to the land purchased
than did t ese previcus tax laws, While 1t ie true ths«t under the

rovisions of seotion 9vb4a, possession of the land may be taken
rom tLc title owner Dy the purchaser, it is clear that this
possession is not givea 3¢ th t the purchaser may exercise any
righte as ovaer, mnor is it given to preveant the owner from commit-
tiag waste on the property, but is siaply glven as additional
security to the purcheser to insure the payment of the amount of
the tax certificate at an eariier date than would otherwvise be
voesible. In our opianion this comnditional riuht of possession
prior to the expiretion of the redesmption periocd is not to be
coustrued as evidencing an iatention to vest any kind of title to
the land in the puron .ser o the certificate, nor does it increase
bis interest in the lend duriuag the first year of the redem: tion
period. It seems clesr that under the present law the right of
the purchaser is but to receive bis money w»ith interest at the
rate specified and that it is & bear right which the courts will
oot extend sheu the rights of the actual title owner of the

pro. erty would by such extension be restricted.
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We are not unmindful of the decisions of other States
tn respect to this proposition. Without queetion authorities in
many states will be found where the holder of the certificate was
permitted both to enjoin the cutting, eand after the expirction of
the redemption period, to sue for the value of the timber removed.
Generally speaking these decisions are bssed upon the provisions
of the particular law involved. Im Maryland and South Dukota, the
title passes at the date of sale and the title obtained by the
purchaser is construed to ve as a new grant from the sovereignty.
In Michigan the owner of the land after sale only hss a right to
& re-coaveyance of the property, 154 N. W. 572. In Wisconsin there
is a special statutory provision allowing an injunction proceeding
against the owaner for weste, 69 Wis.,336; 34 N. ¥W. 80. The sanme
is true as to the State of Mimnesoti. In Florida the tax
certificste 18 in itself evidence of title and becomes a vested
right at the expiration of the redemption period with the execution
of a deed. Thus the title of the purchuser re¢lates back to the
date of purch .se, 131 So. 136, The same is true in Mississippi,
110 8o, 780. Because of the particular statutory provisions in-
volved, and the policy of the Appellate courts of these states
in construing the tax laws, we do not feel that the decisions in
these states are persuasive as to the issue involved herein.

CONCLUSION.

It is accordingly the opiniom of this Department that
the purchaser of a certificate of purchase at a tax sale held
under Senate Bill 94, page 435, Laws of Missouri, 1933, receives
no title to the land involved until the execution of the deed
contemplated by that law, and th-t under the circumstances des-
cribed in your request, to-wit, that the timber is being removed
by the owner for the purpose of ralsing funde to redeem the land
from the tax sale, the holder of the certificate of purchase is
without remedy at law to prevent the owner from severing and re-
moving the tinber from the land involved.

Y G. WALTNER ~Jr.,
APPROVED: Assistant Attorney Cene

ROY McKITTRICK,

Attorney General
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