COUNTY DFPOSITORY.

—— s

Hon. Ce. Logan Mary
Frosecuting Attorney
lorgan County
Versallles, !issowrl

lDear lir. Marpe:

(1)

(2)

Amount of bond to be fixed by County Court
by method set out in statute - Seectlorn 12187,
Ro S. 1929. -
Depository agreement submitted, not approved,

February 26, 1535,

This is to aclmowlecdge receipt of your letter of
rocent date with request for an opinion on matters contaln-
ed therein; which letter is as follows:

"lMorgan County has had disastrous results
with County Depository Donds signed by
the directors of Banks, for County Funds,
ihen the ban!: falls the directors are
broke and the Deposlitory Bond 1s not
rmach good,.

Section 12137 provides that instead of
personal sureties on bonds the County
may take U, S, or State of !llssouri
bonds. This plan 1is to be tried now,

The banlts that share the County funds
depositories wants to put fp

as coun
bonds.

only bone of contention 1is

how much worth of bonds, and how shall
the bonds be put up as security., The
amount of deposit with the different
banks varies from time to time. The
banks may start out with 15,000,00
then the smounts in time reduced to
,2,000,00.
+2,000,00 on deposit, the bank does not
want to have up as security more than
2,000.00 worth of povernment bonds,

“hen the bank has only




)
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"Herein is a contract that has been
subm!tted by one of the banks,

bonds that are put up as aecurit{dm
coupon bomnds, They are to be he

a correspondent bank in 5t, Louls, and
the county to hold a dopos:lborLroca!.pt
to show that dbonds have been pledged to
o ballee for the use and beneofit of the
county. Vhen the dopos.'..t shrinks with

the depository, then overnment bonds
are to be reduced p:'Oport onately. The
county depository will keep the county

funds on deposit with omupand-t
bank, The coupon bonds belong to the
county depository but are pledged for
the benefl: of lorgan County. The
interest on the bonds belongs to the
county depository.

Seetion 12187 allows the mty court to

oy ool g &”12.4 g ooy
b may ] n

court may direcct,'

Is this contract le » and is the county
anply protected by igs terms?®

I.

The questions asked in your letter call for the cone
struction of Section 12187, R. 3. Mo. 1920, of the County
Depository Statutes, and particularly the underscored portion
thereof, sald section 1s as follows:

"#ithin ten days after the selection of
depositarics, 1t shall be the duty of
each successful bldder to execute a
bond payable to the county, to be
approved by the county court ang filed in
the of'fice of the clerk thereof, with not
less than five solvent sureties, who shall
own unencumbered real estate in this state
of as great value as the amount of sald
bond, or with a surety or trust company
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"authorized by the laws of this state

to execute bonds as surety:
&‘t t'.hg t may ac cﬁ?ﬁ
real estate as security bonds of the

%Eo es
‘1sso W : :
T

e penalty of pﬁ ! bond
to be not less than such proportion of
the total snnual revenue of sald county
for the years for which such bond 1is
given as the sum of the part or parts
of the funds awarded to such bidder
selected respectively bears to the whole
nomber of sald pargs the amount of the
bond to be fixed by the cowrt, and said
bond shall be conditioned for the falth-
ful per‘ormance of all the duties and
obligations devolving by law upon sald
depositary and for the payment upon
preaentation of all checks drawn upon
sald depositary by the proper officers
of sald county or any township when-
ever any funds shall be in said deposi-
t:ﬂ, and that all interest will be
D promptly, and that all sald funds
shall be feithfully kept and accounted
for according to law; and for a breagh
of said bopid the county or any school
district or township of sald county or
m{ person injured may maintain an
action in the name of the county, to the
use of the -omplainant,"”

Your question 1s, in the event that the designated
depositary pledges bonds of the United States instead of real
estate security or corporate surety as provided in saild secton,
"how much worth of bonds, end how shall the bonds be put up
as security:i"

The above proviso of Section 12137 has been construed
by the Supreme Court in the case of Ku%tsvillo Trust Co. et al.,
ve lloel et al., 321 lio, 7‘9. 12 S, We 2‘1) 751’ and the court
held in that case that this sectlon authorized a bank which
has been selected as a county depository to give, and the county
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court to aecept, bonds of the United States, under a pledce
agreement conditioned for the falthful per ormance Ly the
depositéry of all of 1ts duties and ovligations as suchj;
and such sclection having been made and such bonds having
been deposited, that it constituted a valld pledge and was
binding on the bank and the county was authoriged to fore-
close on the pledge for the breach of the conditions there-
in contained, ' :

~ As to the gquestion of the amount of the bonds to be
put up as security, we think that the gquestion is answered
by the statute itself, vhich says(Section 12137, supra):

"The penalty of each depositary's bond
to be not less than such proportion of
the total annual revenue of said county
for the years for which such bond is
glven as the sum of the psart or parts
of the funds awarded to such bidder
selected respectively bears to the
whole number of sald parts the amount
of the bond to be fixzed by the cowrt, «"

And this portion of the section of the statute applies as well
where bonds of the United States or of the State of IMissouri
are deposited as well as where the depository bond is signed
by solvent sureties or signed by surety or trust companies
authorized to execute bonds as surety, and it provides the
method as a gulde to the county co to ascertalin the amount
of the bond to be fixed by the cowrt. The court could not
arbitrarily fix the amount of the bonds to Le deposited as
security but must be governed by the statute glving it the
right to fix the amount of the bond. We do not think that the
clause "deposited as the court may direet"” refers to the amount
of the bond, but refers to the conditions and terms of the
pledge agreement,

In our opinion the cowrt has the right to enter into a
depository pledre agreement whereby the bo may be deposited
in escrow with some disinterested bant or trust company.
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11,

/e have examined the depository bond contract which
you have submitted with your letter and it is our opinion
that 1t does not comply with the provisions of Seetion 12187,
supra, becsuse we think that sald depository pledge agree-
ment should have the terms and condltions therein the ssme
as the depository bond, that is, that it "shall be conditioned

for-the falthful performance of all of the dutlies and obliga-

tions devolving by law upon s i
payment upon preagttation of :ﬁ 3%83&"%%‘%&%‘”5&3‘
depository by the proper officers of sald county etec.”

The depository bond contract submitted permits the
foreclosure on the bonds only in the event of fallure or
closing of the bank and for noé other breach of the b
and it further provides that said bonds shall remain at all
times the property of the Tirst party.

For these snd other reasons the pledge agreement, in

our opinion, does not comply with the provisions of the statute
and, therefore, should not be approved by you,

Lf there 1s enything further relative to this matter
we shall be glad to cooperate with you and render such service
as we are able to ramnder, looking to the preservation and
security of the county funds,.

Very truly yours,

COVELL R, EEWITT
Assistant Attorney-Cencral

Ar:ROVED:

Attorney-General

CRH: EG




