NON-FTROFIT ASSOCIATICN: ZIEntitled to purchase cor manufacture and
furnish electric current on non-profit
cooperative plan.

yo-+ 7
Uctober ze; 19385,
K 1
FILED
Honorable kussell Laloney, il
Corporation Coumissioner, <:;/) ‘(f)

Capitol Bullding,
Jeiferson City, isissouri,

Dear Sir:

4e are in receipt of your letter of Uctober 1l0t:h,
together with .rticles of .ssocliation, wherein you state
as follows:

"ive have inquiry as to whether or not

e corporation organized under - rticle

24, Chagtor 87, Levised itetutes of
Lissourl, 1929, ecan incorporate to use
electricity for lighting and power for
the homes =2nd ferms of its members =nd

as o result teke advantage of The Federal
Klectrification Frogram.

"%e herewlith submit one of the proposals
submitted to this department. You will
notice that the seventh clause of the
articles submitted follows the statute,
section 12678, with the addition of
*Farming' in the first line, of Sub-sec-
tion (a), and adding 'or in menufecturing,
buying and furnishing electric energy for
power and light to operate the sctivities,
machinery end equipment of its members'
after the word 'ecuipwent' in the seventh
line of ssid Sub=-section (a), and by add-
ing the words 'inecluding the bullilng,
owning cnd operating electric power lines
for its members or itself, The purchase
or uanufacture of electric current, dis-
tribution of electric current to and for
its umeubers, for furnlshing power and
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light for the purpose of operating their
farz machinery and equipment, lighting
their farm houses end homes and for all
other necessary activities and con~-
veniences in the operstion of a farm and
farw home in a modern, seientific and

up to date manuer' after the word
‘meubers' in the fifth line of Sub~
section ()} of said vection 12678.

“The proponents of the proposed org niza-
tion argue that they alweye have had, by
laplicetion, under the present law and
all forser Statutes the right to use the
ox and the horse for power snd tie pine
knot and the tallow &ip for lights, and
later the gasoline =nd olls for power and
the coal oil for 1lights. They clain now
that under the present law, by implication,
they are entitled to the use of &l]l in~
eldentel means of power end light that is
necessary to conduct & modern snd up to
date farm, especlally when the article of
associstion specifically mention sueh
powers =nd rights.

"All of this, especially in the view of

the provisions of Sub-section (f) of ssld
Section 12678 which provides ‘and in
adiition tc exercise and possess all powers,
rights and privileges necessary or incldental
to the purposes for which the association is
orgenized or to the activities in which it
is en auged or any other rights, powers and
privileges granted by the laws of this state
to the ordinary corporations, except =uch

as are lnconsistent with the express provi-
slons of this erticle', which seems to take
care of all implied and lacidental powers
and purposes.

"ie are cited to the cese of State v, Long-
#oll Lunber Coe., 12 5.,%, (8) 64 a8 &
precedent znd sample ef the holding of the
courts of this state in thelr liberal
construction of incidentsl and 1mplied
powers.
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"s@ respectfully submit these articles
end ask that, if snd when they are pro-
perly executed the corporation will be
entitled to engege in all of the activi~
ties therein provided and especially
those of purchesing or manufacturing
and furnishing electric current for its
use and the use of its uembers on the

non-profit cooperative plan,”

Sub=sections (=) and (f) of
Section 12678, K, 5. lio.
1929:

"(a) To engage in any ac~
tivity in connection with the
marketing, selling, preserv-~
ing, harvesting, drying,
processing, manufeacturing,
canning, packing, greding
storing, bhendling or uti

tion of any agricultural pro~
ducts produced or delivered to
it vy fts membersi or the uanu-
facturing or margeting of the
by=products thereof; or any
activity in connection with

the purchase, hiring or use by
its members of supplles, machin~-
ery or equipment; or in the
financing of any such activities;
or in any one or more of the
activities specified in this sec~
tion, No association, however,
shall handle the agricultural
produete of any non-member,

"(f) To do each and everything
necessary, suitable or proper
for the accomplishment of any
one of the purposes or the at-
tainuent of any one or more of
the objects herein enumerated;

Proposed lNon-profit Associa-
tion under Section 12678, K. S.
koo 1929:

“(a) To engage in and
in any activity in connection
with the marketing, selling,
preserving, harvesting, drying,
processing, manurnoturinc, can~
ning, packing, grading, storing,
hendling or utilization of any
agricultural products produced
or delivered to it by its men~
bers; or the manufacturing or
marketing of the by=products
thereof; or in eany activity in
connection with the purchsse,
hiring or use by its uembers of
lupplica. mﬂohinlry or oquip-

eny such activi-
ties; or in any one or more of
the activities herein specified.

“(f) To do each end every thing
necessary, suitaeble or proper
for the accomplishment of any
one of the purposes or the at-
tainment of any one or more of
the objects herein enumerated;
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or conducive to or expedient or condueive to or expedient
for the interest or beneflit of for the interest or benefit of
the association; to contract ac= the assoclaetion o 8 X
cordingly; =nd in eddition to geluding the buildin %
exercise and possess nll powers and operating electric

rights and priv!lngos necessary ines for 1ts meubere 2{ »
or incidental to the purposes 1@ purchase or menufacture

for which the assoclation ie potric current,

organized or to the activities . legtric current to and
in which it is enguged or any Lt monmbers fol “!En
other rights, re end privi- and light for the

leges greanted the lews of : T3 .
this state to ordinary corfo -

tions, cxcept such as are in-
consistent with the express
provisions of this article,”

con ruct“aodggﬁfgb y dgﬁg%gls

edditiorn to exercise and possess
all powers, rights, and privileges
necessary or incidental to the
purposes for which this associa=-
tion is organized or to the
sctivities in which it is engaged
or in any other rights, powers an&
2:11110503 granted by the lawe of

11- state to ordlnary corpora=
tione,”

The gquestion presented is whether ¢ non-profit coopera-
tive associntion orgenized under .rticle 24, Chapter 87, of the
kevired Jtatutes of .issouri, 1929, end hnving the powers granted
1t by cection 12678, supre, is entitled to purchase or msnufscture
and furnish eleoctric current for its use =nd the use of its
members. '

In the cese of Stelnwey v, telnwny & one, 40 N. Y, 5.
718, 1. c. 720, the court in holding thet It wae not ultrs vires
for a m nufacturing corporation to purchase - large tract of
land for the purpose of erecting thereon factories and residences
for its employees, nnd to contribute towards the estnbdlishment
there of a church, & school, a free library, snd s “ree dbath for
its eaployees, an{d: '
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“If that act is one which is lawful in
itself, end not otherwise prohibited,

is done for the purpose of serving
corporate ends, and is reasonsdldy
tributery to the promotion of those
endo, in & sudbstential, and not in a
remote and fenciful, sense, it may de
folrly considered w{thin charter powers,
The fleld of corporate action in respect
to the exercise of incideatal poweres is
thus, [ think, an expanding one, As
industrial conditions chenge, buciness
motliods must chenge with then,and ects
become permiseible which at an earlier
period would not bhave been considered
to be within corporate power."

The use of electricity for lighting nnd power for the
homes snd ferne of members of the aesociation ie serving snd
pr0not1n% corporate ends end cannot by any streteh of the
imegination be sanid to be remote and fanciful, Electricity les
Just as essential today in the operation of a modern farm se
the ox and the horse were in a former day,

In the c=se of .eople v, Urenge County Fermers' end
Lerchantas' .associstion, 204 rec, 873, 1., c. 874, a non=profit
association was organized for the ses, as stated in ite
erticles of nssoeciation, "to establish a farmers', fruit growers',
werchants’, and business men's improvement, informstion, and
publicity bureau and society for the bmr{t and mutusl im~
provement of the members of the associstion, and to facllitate
the exchange of information, advices, 1dearc, crops, weather
and finsneclal reports, oand other oaannnlontion among ite members.”
The court in holding that a telephone systen for the convenience
of its members only wes & mere incident to the carrying inteo
effect of the purposes of the associatlon, sand that it &id not
itself become e telephone corporation, sa!d:

"ig & mere incident to the carrying

into effect of such purposees the
defendant has undertelen to install a
telephone mervice for the use of its
newbers only and not for geaeral publle
use or serviee * * ", It could not be
sold that by the instellation of such

a oystexn as an incident to the diversiried
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businees, the owmers of the estadlish-
ment , whéther corporate or not, had

gone into the telephone dusinees., * * *,”

- The Lissouri Juprewe Court in the cnee of [ tate ex Inf,
Gentry v, long=iell Lumber Co,, 12 &, i, ('d) 64, held that a
corporation created for the dbusiness of lumber manufscturing
under the statute providing for the orgsmnizetion of manufsctur—=
ing and bnsinolc corporations, hed the implied power, amo
other thinf- purchése and develop a tomn site and provide
living fac lftioa suitable for the needs of iis employvee by
bui lding nnd selling or renting homes, to bulld and operate a
hotel ncar the site of operationes, to spend money in advertis~
Ins end to publish e newspaper. The court in discussing the

iiod powers of s corporation stetes as follows:

"?it ls elso well ot this point to
consider the rule asppllicedble to implied
powers, Little dirriculty wlll be en=
countored in ascerteining whether e given
activity i1s within the express charter
fovura. once the language of the charter
but a much more difficult

problen ia presented when it decomes
necessery to determine whether a given
activity is within the implied corporate
g:utr.. The appliceble rule appears to

well settled and wes tersely end
accurstely stated by Valker, J,, speaking
for the ecourt in bene¢ in the coese of
5late ex inf, v, issouri iAthletic Clud
et cl,, 761 Lo, 8576, loc, cit, 599, 170
e ile 904, 909 (LolisA., 1918C, 876, in-. Cas.
19160, ’Bi). as follows:

wt"(Inplied powers) are defined to bhe those
possessed by o corporction not indispensadbly
nececsary to caerry into effect others sx-
pressly grented, and eomprise all that are
appropriate, convenleant and suitadble for
tiat purpose, including as sn incidental
right, a reasonable choice of the means to
be employed in putting into practicel effect
this . class of powers,"*

"'The suie was again stated in the felrly
regont cuse of iHtate ex rel. v, Bank,
l’, LOe 3'7 t" e He ‘1.. uc. 01‘. ug.




Hono:r:ble xussell Laloney g vet ber (T, 1938,
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"% tated another wny, "a power is lupplied
when reasonadly necessary to enable the
corporation to accomplish the objects of
its creation,” provided elways, of course,
that those objects are such as are
recognized and permitted by the charter
gronting power, Furtheruore, eny g:rtlou-
lar act, to be Justiflied under implied
power, must be "directly and immedistely
appropriate to tle execution of the
epecific powers granted by Lhe charter
and not benr a slight or remote relation
to theu.,"” 2 Fletcher Cyce. Corpe pre 1768
end 1770, pers. 793 and 798,

“*ihile, e sbove stated, little dairei-
culty is met in escertaining the rule, =
difficult problem often presents itself
in applying the rule. In this behalf it
has been very approprictely seld: “The
rules laid down sbove as to 1ag:106 powers
ore well set:led nnd are, at the present
day, not even questiomed by courts or
writers. The difficulty coues 1n epply=-
ing the rules, It is easy to say that a
power is implled if it 1s 'reasonably
necessary' to the exercise of express
powers, but there ic no test to decide
vhether a partiecular ect, done by a
perticular ecorporstion, under particular
circusstences, is 'reasonadly necessary,'
Of courne, meny scte are clearly on one
elde of the line or the other, But there
ere many close to the d!viding line, whieh
ocoanions more or less confusion in the
decisions, The rerult is the rule that
vhether an sct comes within the implied:
wers of & corporation 'must be determined
n each case from all its facte =nd clrcum=
atonces.' In =n early hassachusetts case
Chief Justice ihaw sald: 'The extent and
limits of these luplled dutles and powers,
in the absence of positive provieion in
the leglisletive sct by which the power is
granted, can only be deterained by con~
sidering what ls reasonable in sach case¢,’
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'The zuthority of & corporation to
perforu & particular act !s always
dependent to a very considerable

extent upon the fasets end circum~
stances oxleting »t the time when 1t

is proposed to perform the act.'
tixgeptionel cireumstences or extra~-
ordinary conditions mry meke 't neces~
sary to the proper prosecution of the
busizese of a2 corporation that it shall
be accorded inmplied power to perform
acts beyond ita express power, and
which, except for thre prevailing condi~
tions, would be wholly unwarrented.'"

& Fletcher Cye, Corp. 1778, par. 802,
and many cnses therein cited,'™

The long=Lell Lumber Coupany case, supre, is in
line with the courts of other Jurisdictlions which are in fair
agreement ss to the goenersl neture and extent of the implied
or incidentsal powers of a corporation. They 2ll indorse the
proposition thet & corporetion has authority to do whet will
legitimately tend to effectuante its ecxpress purposes and
objects; that it nay ordinerily do all the things that are
convenient, suituble, or necesssry to enadle it to fully per-
forwx the undertaeking designated Iao its charter snd whieh
generally and customarily attend the business for whiech it
was grented.

In view of the llberel poesition tuken by the courts
&8 to the generul unasture and extent of iuplied and incidental
powers of a corporsation, and the generel recognition of the
widespread use of electricity 28 en abeolute nececsity to
the scientifie conduct of mwodern business and industry, in
which farms mey be included, to ether with the broed suthority
of sub-section (f) of ._cction 12678, suprec, conferring ell
implied and incidental powers to the purposes for which the
associstion is orgunized and the sctivities in which it is
engaged, we are  f the opinion that if and when the enclosed
srticles are properly cxecuted, the corporstion will be
entitled to engege in =ll of the nctivities therein provided,
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and especially those of rurchasing or canufecturing ond
furalshing electric current for 1ts use rnd the use of {ts
morbers on the noa=rrofit cooperstive plexn,

hespectfully submitted,

! Wie URL SARYELS »
Asslstent /ttorney Ceneral,

APTFAUVEDS

VRN e HUFY g U1
(Acting) Attorney Gemeral.
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