
OLD ~GE rENSION3 : There is no le~~l duty on child to support 
parent s under clause i n dection 6 of A Ct "has no child or other 
nerson respons ible under the la~ of this state and found by the 
state board or by the county board able to support him . " 

Honor abl e Ray abee , 
Jonator 4th Di strict , 
Unionville , issouri . 

Dear o:»ena t or: 

June 24, 1935 . 

FI LED 

5io 
This de?artment is in receipt of your let ter 

of June 18 wherein you make an inquir y regarding a s ituation 
whi ch has arisen under ~enate Bi ll No . 7 , same bei ng t he Old 
Age ~ssistanee ACt. Your let ter is as follows: 

•You will note thqt on page 3 and 
4 of C . 3 . ~ . ~ . 7, w~icb is the Old 
ASe Assistance .t.ct of the 58th 
General assembly, ther e appears the 
followin~ language: 

Lines 14, 15 end 16: ' and 
has no child or other person 
res~onsiblo under t he l aw of 
t his state, and found by the 
J tate Board or by t he 0ounty 
Board able to support him.' 

''I am at loss to know just ho to inter­
pret these lines . I do not recall any 
la~ which com~els a child to su;port a 
parent . 

"We have sever al cases here of an aged 
mother whose sole means of support has 
been a son who is on reli ef , and scarcel y 
able t o support hi msel f . I t t he law 
contemplat es t he boy spending ull his 
earnings keep ing t he par ent, it ap ears 
t hat the la~ wi ll tall shor t of a ccom­
plishing i ts aim. I have in mind n case 
ot t o ver y old peopl e who haTe an 
unmarri ed son doi ng s ome vork tor the 
St a t e Highwa7 . I f the burden of keepi ng 
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the parents is to continue on this 
boy, it is apparent that he will 
neTer be able to get ahead and 
establish a home tor himself. 

"It seems to me that it the inter­
pretation ot this language is to 
be lett to theae various count7 
boards, we are going to run into 
difficulty; several deserving will 
go without, while several undeserT­
ing will be placed on t te rolls. 
I would appreciate your thought 
about this, in order that I mdght 
advise our local board as ~11 as 
county board . " 

Kno ing that you ar e f amiliar with the provisions ot 
the • ct, we shall confine this opinion to the one question 
contained in your letter, i . e . , the obligation ot a child to 
support its parents. 

Section 6 of the ·Old Age Assistance Act provides as 
follows: 

"Old age assistance may be granted 
only to an applicant who has 
attained the age of 70 years or 
upwards, is incapaeiteted from 
ear ning a livelihood and is with­
out adequate me&ns or support, is 
a citizen of the United ~tates, has 
r esided in the ~tate f or 5 years 
or more •ithin the g years !=medi­
ately pr e ceding application tor 
assistance and tor t he one year 
next preceding t he date of applica­
tion tor assistance (absence in the 
service or the St ate or ot the 
United States shall not be deemed 
to interrupt residence in t he state 
it do~cile be not acquired outside 
ot the state), is not at t he date 
ot making applica t ion or of r eceiv­
ing aid an inmate of any pri son, 
jail, insene asylum, or any other 
public re~orm or corre ctional 
institution, and has no child or 
other person responsible under the 
l aw of this state and found by the 
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state board or by the count7 
board able to support him." 

June 24, 1935. 

Let us assume, for the sake of argument, that an appli­
cant for an old age pension possesses all the qualifications 
entitling htm t o t he same with the exception of "has no child 
or other person r esponsible under the law of t his state and 
found by the state board or the county board able to support 
him. " lbat, if any, legal effect does t his have towards pre­
venting such an applicant from receiving the pension? 

; e cannot discern what was in the minds of the legislators 
when this provision ~s placed in the a ct unless it was that the 
Legislature was intending to invoke the moral law·that children 
of aged parents who are without support, should, due to the love 
and affection justly due parents, support them r ather than deny 
the mor ... al responsibility and permit them to become more or lesa 
state charges. however, disregarding the t:~.oral feature , we are 
confronted rith this question: can a son or daughter be 
compelled legally to support his or her parents? And this is 
the interpretation we pl a ce on the words ••no child or other 
person responsibl e under the l aw of this s t ate" . 

In the cese of McCUllough v . Fo~ell Lumber Compan7, 205 
Ko. App . 15, the Court in pass ing on this ques tion, said 
(l .c. 26- 2'1 }: 

"Plaintiff alleges t hat t he de­
ceased tor a long tia e pr i or to 
his death contributed his earning 
to his mother , father, brothers 
and s isters, and t hat such contri­
bution was ne cessary for their 
support and maintenance. Tbe test 
in view of the f a cts· of the lnstant 
case is: Wore the persons named in 
the petition as tbe beneficiaries, 
so tar as concerns the question 
ot damages, pecuniarily i nJured by 
the death of the deceased, or would 
t hey have pecuniarily benefited by 
the continuing life of deceased? 
If these beneficiaries were pecuniarily 
i n jured by the death ot the •eceased, 
t hen ~1n1ntiff may maintain t his 
cause or a ction, otherwise he cannot . 
Re covery will not be sust aincJ tor 
the death of an adult where there 
is no evidence that the beneticiar,r 
was receiving any pecuniary benefits 
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from the deceased at the time ot 
his death. Dependency as used in 
cases fal l ing under our damage act 
means dependency in t act, and not 
necessarily a strict legal dependency 
making t he deceased l egall y liable 
to turn1sh support. (6 Thompson on 
Negl igence, sec. 704V; Bowerman v. 
Lackawanna 1&1n1ng Co::1pany, 98 J...o . 
~PP • 308 , 71 ~ . ry . 1062) . The f a ct 
of pecuniary benefit does not r equire 
definite and exact proof, but wherever 
there exists a r easonable ryrobability 
ot pecuniary benefit to one from the 
continuing lit e ot anot her , however , 
arisi ng , the unt imel y extinction ot 
that lite r aises a presum~tion ot 
pecuniary i n jury. (~ Tho pson on 
Negl i gence , sec . 7050 ; ch.ay v. New 
]!;ngland Dredging Company, 43 ~ tl. 
(ir!o . ) 29; Bal timor a ~-tailroad Co::1pany 
v . dtate , 63 d . 135). 

"It i s held in Barth v. Railway 
Company, 142 ~o . l.c. 559, 44 ~ . w. 
778, t~at the phrase ' ne cessary 
injury' in our statut e i s broad enough 
to include any damages hi ch nsy be 
estimated according to a pecuniary 
standard het her ~resent, prospective 
or proximate . ~e realize that the 
facts in the case at bar, rel tive 
to damages that plaintiff may r ecover, 
render uncertain and somewhat vague 
the 1easure by which t o determine the 
amount ot such recovery. This is 
not like a case -here a parent i s 
suing tor the death of a minor child, 
or husband tor ita, or t he wif e or 
the husband, wher e it is always possible 
to have ao~e definite stan~ard by 
hich damages may bo eati. ~ted. The 

deceased was tmder no legal obligation 
to support his fat her and ~other , 
brother s and sisters, and therefore 
neither ot them had any lezal claim 
upon him for support, and his contri­
bution to t heir support and maintenance 
was at the time ot his death holly 
voluntary. But the t nct is, according 
to t he record, that deceased had been 
contributing to their support and was 
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so doing a t the time of his 
death, and as held in Bowerman 
v. Lacka~a , su~ra , it is not 
necessary that there be a legal 
dependency making the de ceased 
liable to furnish support for the 
beneficiaries in order t o establish 
the pecuniary injury. In discussing 
the question of pecuniary inJ~ 
or damages in a case under the 
damage a ct, ~lison, J ., fob the 
Kansas Cit y Court of Appeals in 
Hictman v. J.Lissouri lacific Railway 
Company, 22 ~o . App . l.c. 350 , says: 
'If a child, over the age of t wenty­
one years a t the time he may be 
killed by negl igence, is actually, 
at that ttme, engaged in the service 
of his parents as a member of the 
f amily, a different question would 
be pr esented . I t ~as said in North 
Lennsylvania Railway Company v. 
lirk, 90 Pa • ..,t. 15 , that "if there 
be reasonable expectation ot pecuniary 
advantage from a person bearing the 
family r elation , the destruction of 
such expectati on by negligence 
occasioning t he death of t he party from 

hom it arose will sust ain the action. " 
The son in that case was twenty-eight 
years old and was , a t tho time ot 
his injury , ongeged in the service 
of his f ather , without compensation. 
uUCh que&tion, however, is not presented 
in the ~resent case.' " 

This question is again discussed i n the case of Falls v. 
Jones , 107 ~o . app . 357, l.c. 361: 

"The com=on rul e derivable from the 
authorities in general and recognized 
by the decisions of this J tate , may 
be stated to be that when a parent 
resides in the household or fami ly ot 
a child, the presumption prevails that 
no payment is expected for services 
r endered or support by sach child . 
This , however , is not a conclusive 
infer ence, bat may be overcome by 
evidence of an express agreement to pay, 
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or by implication from such f acts 
and circumstances as satisfactorily 
establish, that the parent expected 
to pay and the child to charge the 
reasonable Talue of such services 
or maintenance. In absence ot such 
agreement, expressly had or reason­
ably implied trom the attending 

June 24, 1935. 

fact s and conditions, the legal 
inference arises that the services 
performed, or the maintenance attorded, 
were gratuitous and in natural re­
s ponse to the promptings ot filial 
affection and duty. Lawrence T. 
Bailey, 84 Ko. App. 107; Earhart, 
Admr., T. Dietrick, 118 Mo. l.o. 431; 
Koatuba v. Uitler, 137 Mo. l.c. 175; 
Panter v. Roberts, 51 Mo. app. 222; 
Louder v. Hart, 52 Mo . App. 376. 
There was evidence, the weight of 
which vas tor the jury, from which an 
obligation to reimburse the claimant 
tor the support ot the deceased might 
be interred, sufficient to sustain the 
verdict in that regard." 

At common law a child was not bound to support its par­
ents and no promise on the part ot a child to support or maintain 
its parents was implied from the mere existence of the relation. 
This remains the l aw of every state except wherein statutes 
have been enacted imposing on children the duty to support 
indigent parents. 

Ne are loathe to convict the Legislature of including in 
t he . ct a vain, useless and idle provis i on and one which would 
have no force or effect; t herefore, we shall pursue the question 
bearing in mind that there may be exceptions to the general rule 
t hat children are not liable for the support ot their parents. 

~ection 5 ot the Act is as follows: 

"The ~ount ot assistance shall 
be fixed with due r egard to the 
conditions in each case, but in no 
case shall it be an amount which , 
when added to the income ot the 
applicant from all other sources, 
shall excoed a total ot ~o.oo 
per month . In calculating the 
income ot the applicant, earnings 
ot the applicant which do not exceed 
150.00 in any calendar year shall 

not be considered. " 
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By the terms of Se ction 10 it is the duty of the 
County Board to make investigation of the facts surrounding 
each application. ~e are therefore of the opinion that the 
qualification or disqualification in question will be con­
sidered by the county board in making its r ecommendations. 

Ue shall next consider what , if any, relation there is, 
insofar as support of parents is concerned, between minor 
children and their parents. Section 375, R. d . Yo . 1929 is as 
follows: 

"In all eases not otherwise 
provided for by law, the father 
and mother, with equal powers, 
rights and duties, while liYing, 
and in case of the death of either 
parent, the survivor, or when 
there shall be no lawful father, 
then the mother, if liYing, shall 
be the natural guardian and curator 
of their children, and have the 
custodJ and care of their persons, 
education and estates; and when such 
estate is not derived from the 
par ents a cting as guardian and 
curator. such parents shall give 
security and account as other 
guardians and curators, and if such 
parents shall refuse or neglect to 
giTe such bond t he probate court, 
or judge in va ca tion, shall appoint 
sane compet ent person as curator 
to take charge of and manage such 
property. The parents of such 
minor child or children acting as 
such natural guardian and curator 
shall be entitled to receiTe and 
collect the earnings of such minors, 
until they reach their majority, and 
be liable for their support to the 
extent of such earnings: Provided, 
that this law shall not be so construed 
as to exempt the rather of such 
minora from liability for the support 
of his children. " 

Another section bearing on the earnings from services 
of minor children is Section 1362, H.s . ~o . 1929, which proYides: 
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"The rather and mother living apart 
are entitled to an adjudication or 
the circuit court as to their powers . 
right s and duties in respect to the 
custody and control and the services 
and earnings and management of the 
property of their unmarried minor 
children without any preference as 
between the said father and mother, 
and neither the father nor the mother 
has any right paramount to that or 
the other in respect to the custody 
and control or the services and earn­
ings or of the ~anagement of the 
property of their said unmarried 
minor children, pending such adjudi­
cation the father or mother who 
actually has the custody and control 
of said unmarried minor children · 
shall have t he sole right to the 
custody and control and to the services 
and earnin&a and to the management of 
the property or said unmarried minor 
children. " 

A further section relating to this question is Bection 
2993, R. v . Mo. 1929, r hich provides: 

"Such married wo:nen, during the 
period her husband shall fail to 
provide tor her support, as stated 
in section 2989, shall be entitled to 
the proceeds of the earnings of her 
minor children; and the same shall 
be under her sole control and shall 
not be liable i n any ~anner for his 
debts. u 

COi-.CLU.JIOlll 

It is the opinion of this department that there is no 
l egal obligation on a son or daughter over the nge of t wenty-one 
years to support his or her parents, there being no statute in Mis­
souri whi ch imposes such an obligation. However , a son or daught er 
may become obligated bJ contract or agreement to support his or her 
parents. 

In the case of minor children supporting their par ents, 
while the statutes referred t o her e entitle the parents to the earn­
ings of minor children , yet it is not candatory on parents to 
exercise t heir rights by olai.lins t he earnings of their children. 
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The County Old Age ASsistance Board appears to haTe 
discretionary po ers in making recommendations tor pensions. 
Therefore, we are ot the opinion that where parents are 
entitled to the earnings ot their minor children, or where 
parents are the natural guardians and curators ot children 
who haTe property, and t he parent s derive t heir living from 
the property of their children, such elements may be taken 
into consideration by the County Ol d ~ge Assistance Board 
in determining whether or not old age persona may secure the 
benefits ot the Act. 

AP?BOVFJ) : 

Respectfully submitted, 

OLLIVBR \'1 . NOLiN, 
Assistant Attorney General 

JOHN ~ . HOHl~, Jr., 
(Acting) "'\.ttorney General 


