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OFFICERS : Salary does not attach until legal office created • 

.Tul.J 20 , 1135. 

Ron. Goorgo ":itchen, 
J..arshol , ~cnsne City Court ot Appoale , 
Kanoao City , M1aeour1 . 

j)e r -.~ir: 

~e wish t o aoknowlod e your request t or an 
ottioial opinion under date of l uly o , 1935, wherein you 
atate OS follO\\'a: 

"In keeping w1 th JOur advice ot 
70eterdoy Wbeft Jorreat t h and I 
were in your ott1ce, I a wr1ti ll(! you. 

"I will s1ve you br1ef17 in detail t he 
contents ot this lette~. The T~oaa 
City Court ot ppeala haa noTer bad a 
rea l librarian , but has co pelled the 
araba l to perform t he duties ot 

Ubrar1an upon t he aalarJ ot the r shal . 
The mareJlnl na matter ot r ecord hoe 
been acting or ex ot~1eio librari an. 

"The recent Le61alature de en ppropria­
t1on ot ~.ooo tor a librarian coYering 
t he 1 arc ot 1935 and 1956 • and a librarian 
will be appo1nte4 within t he next r ew days. 
However, he can onlJ b• paid out of this 
appropriation from t he date of his appoint­
ment . I have consulted t of th Judeee 
and they haTe expre ed t heir willinen••• 
to paJ e out of thi 4ppropr1at1on tro 
t ho bevlnni~ ot l9Z5 to the time t h.t 
t ho libr ri n is nppo1~te4 , if thoro be 
no l oLal bar in t he wn1. 

"'l'he roqu1a1 t1on '1Gul4. be made as a cting 
libr rian. It t his can be ~one , I will 
then be rocc1T1n obou~ vlOO per 7ear tor 
haYiDS porror od tho ¢utiea ot librarian 
in addition to t he rk as r ebel . 



Ron. Gcorgo E1 tchen luly 20 , 1935. 

"I have conrerrod ~th two or three l aw,era, 
James • AJ1W1lr d • Jerome .alah , and l ohn c. 
Looa , who t ak the poa1t1on that there 
would be nothine 1mprop•r about 1t. 

~The Spr1net1el 4 Court of Appeals , with a 
smal l er 11brarJ' • and handline only about 
8~ or '0 percent of the oaee ot this 
court has paid a librarian at the r ate 
ot ; 1100 to ~1&00 per yoar tor a nucber 
ot year s and in addition haa paid a 
marshal a tatutOl'J aalary. 

"l believe 1 have covered about everything 
necea ary to convey to you a ll t he 
particulars or thla proposition, and will 
add that I will be pa14 t or tbe ti;,Ontha of 
la:nunry, February, .. arch , April, J une , 
and A tew 4nya ot J ulJ only , and will 
greatly appreciate an opinion fro~ you as 
you suggested yesterday. " 

.Jection 13413, Laws ot 1 aour1 , lO:Jl, pace 261, 
authorizes t he appo1n~ent ot n librarian by the supreme Court 
and provide 1n part that 

~The supreme court shall appoint 
librarian ot the atate Ubral"f • • • • 

action 1902, R. s. • 1929 , authorizes the appoint­
nt of otr icors end ettendant s by the Eanaas City Court ot 

ppeal a and provides t hat 

"Stlid K naaa City court ot ppeala 
shall , .!2. .m 8 .!:!! -its judmn! .§!!% 
be neoea~ . have ' unr... 0 er.Tii 
provlded~law, such ott19jli n4 
otten ants s are proV13:e! or thi 
aunr~ courf,-;[o aha11 poeaeaiiibe 
aame qualltlcat1ona , an4 perform 
liko dutiea , and be subject to the 
same lawa end reculat1ona in all 
reapecta , eo t ar as y be applicable, 
a those required of an4 1mpoaed on 
11ke otf 1c1ala an4 attendants ot the 
eupre e court. " 



Hon. George Kitchen July 1!0 . 1~55 . 

learl y , then, the Kansas ~1ty Court of Appeol8 
hae the eamo authority to appoint a librarian ao hno the 
~upre Court. HoweTer, such ott1c 1s only oroated when 
in t he Ju4pent ot the Kansas City Cout ot Appeal 1t " 1 
be noceosary. " The Court ~t the t ot tho WTitlng ot 
your l etter had not exercised its 3 nt , nlthoueh, a you 
state , they contemplnte doing so "within tho noxt t days. " 
You state t hat the Court neYer had a r enl librarian but that 
you aD I arohal were conpolled to perform the duties ot 
librarian. 

Section 5 ot ltouae B1U No. 167 ae passed by the 
recent 58th General escmbly , appropriated a alory tor a 
librarian ot the Kansas City Court of \ppeale 

"tor t he b1eDD1al pe~iod beg1DD1ng on 
the tirat d&'J ot l anuuey, 1955, and 
end1n on t he thir ty-t!rst day of 
D ocmber, 1936. " 

The quoot 1on then orlaee Whether t he ott1ce ot 
librarian is cr ted and beoomee le 1 ott1ce a& of the tirat 
day ot 3anuary . 193e, or t the 4ate of tho appointment b7 the 
Court of a peraon qual1t1e4 to till t he poa1\1on ot l1brar1QA. 

Our court 1n th ca o ot otnte ex rel . Buel ler • • 
Thoapaon, 209 ~. ' ' • (uup. Ct. ot t o . ) ~. 1. c . s•o• 1n 
holding that general l egisl ation cQn not be 1njoctod into an 
appropriation ~ ct, ea14: 

~This ~rov1a1on haa no other 
character than t hat or general 
lo6isl at1on , and to lnJect aeneral 
lebi lation ot any ort into an 
ppropr1ation not is r pugnant to 

t he Constitution (ar~1cl , eeo. 28 , 
Constitution of Uo . ) , and the appr opria­
tion bill, as provi ded b7 t he Constitu­
tion (article , ec. 28) , y have a 
plurcl 1t7 ot subjects , hile a bill 
tor general l ogielatlon • 1 haYo but 
one. 

,. An appropriation blU is juet what 
the term! no lou impo:rto , and no 1:.0re. 
Ito sole purpose 1a to set aside 
moneys tor upecified purposes , an4 the 
lawmaker !a not directed t o expect 
or look tor anythi ng else in an 
appropriation bill except appropriations. " 



Uon. Goorgo a1tchon July &0, 1935. 

ADd again 1n tho recent caso ot State v . 1th , 
76 ~ • . • (24 ) 828, 1. c . 830 , the su~reme COurt ot 1aaouri 

i d : 

" • • • Bealdea, l egialAtion ot a 
general c~ar cter oan not be included 
ln an appropriation bill. " 

To hol , tboretore , that the ott1oo ot librarian wae 
created and bee lo~al ottloe a a of Jan rr l , 1935, b7 
virtue of ect1on & ot the ppropr1at1on ... et (Houae J.Jill 
no. l.G7, 58th General • a4mbly , aupra) would be olearlJ in 
viol.Mtion or the principle hal' lnabove aot out thllt legielatlon 
or o aenerul character can not b~ 1nolu4od in n appropriation 
bill. 'Ihe unDe.a Ci tJ ourt ot • ppeal e haa been ve ted w1 th 
t he author1tJ to create the otr1co ot librarian, and e are 
of the opinion that the office la not created until the Court 
hao exercised it cUacretlon or Jud nt in the r.atter. 

Thia r e i ee the que t1on bether or not the poraon 
perform! the ~utiea or librnri~n rro~ the fir t d y of 
lanuo.ry, 1935 , until th date of the Court • a appointx:lont ia 
a de tecto or do ~ure officer. 

In tbo caae ot ~ r arte B be wnyder, ~ o. 58, 
1. o. G2 , t he court sai d : 

U rows caae can be 1netence4 
tro the books , ero the aota ot an 
incumbent or en ottice hove bo a 
hel4 valid, u on the eround that euoh 
inc ont wue an ottlcer de taoto. 
Bat an ott1cor ot that doacr1ptlon 
neceoaaril{ pre- ouppoQea an otr lee 
blob the ew recocnizoa. a auite 

extenalve rea rch hae t 1a-t0' dla­
covor an instance~ Inc ep\ 
Jiaa been he14 an · o :eYe f o~ , 
UDreea there wa- n o Of~ oe o till; ..... --- -­• 

And in ~tnto ex rel. Abington v. leynol 4e , 218 s •• 
~4, 1. c. 357 , t be oourt aa14 : 

" • • • an • t here bel no de 3ur• 
otrice , there could b• no de tacto 
ottioer. " 



Hon. Gcor~e Kitchen July 20 , 1935. 

It y then be said hat , t~ore boing no legal 
ottioe to till until t~c creation o~ same by tho Kana s City 
Court ot •ppeals , the person holcUns it would not evon be a 
de taoto ott1oer. 

1bich brin~s ua to the ulti te queetion •hetber or 
not such person who .bol ds otrico , not ~oi d t oto or 4o jure, 
i e enti tled t o eo ~ensation. 

In Ounto y. F.rcnkl 1n County, 2~ ~· • 1007, 1. c . 
1008, the Supr Co~ ot 1aao 1 , Division No. 1 , 1n answer-
int the above question said : 

nxt ia a ell-eat bllalled principle 
t hat a ealary pertain1 to an ott1oe 
1s an incident ot the oftloe 1teelt, 
and not to ita oooupatlon und exercise, 
or to the 1nd1v1dual dlecharsint the 
duti ot the office . • 

And further: 

" On the other hand, lt ia equally 
well aottled ~hat , 1t person 
exero1ai ne the runct1ooa or an 
otrloo !a not entitle to t he ot~ice , 
he cunuot ~nta!n n aot1on tor bia 
services. " 

Prom the abov and toresoi n it 1 our opinion that 
you would not be entitled to p&J for performing the·duties of 
librarian .. oc Jnnuary 1, 1955, until the dato ot appointmen~ . 
It 1a only With tb creation or the otfioe that the salary as 
an incident ot t he oft1co attache • 

ftot OfiT'l'iUclt, 
Attorney General. 

lLB: 

Kif a Bit 

Your very tr\117 , 

l a.m.e L. nornBoatel, 
~eaietant Attorney General . 


