COUNP¥=~CLERK: DEPUTY; (1) Deputy county cie¥EK
x must be approved by

the county court,
(2) County court may re-

fuse to approve,

for what reasons.

darch 15, 1935

Honorable Radall R, Kitt
frosecuting Attorney
Livingston County
Chillicothe,silssourl

Dear S1ir:

This 1s to acknowledge receipt of your letter
of March 5, 1935 requesting an opinion from this of=-
fice, which reads as follows:s

"The County Court of Livingston County
has asked me to write you for an opine-
ion upon the following guestlion:

Is the County Court required to
approve a deputy of the County Clerk,
who has been duly appointed as a
deputy by the County Clerk, and if

it is not required to do so, in what
instances can the County Court refuse
to approve the appointment of the
Deputy?

I gave the County Court a short time
ago my opinion to the effect that 1if
the Deputy Clerk has been duly ap~-
pointed by the County Clerk and the
deputy fulfills the requirements of
Sections 11650 and 11680 R, 8, Mo,.,
1929, then the approval of the
appointment by the county Court 1s a
ministerial act and iIn that case the
County Court could be compelled to
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€0 aoprove the appo'ntment of the
deputy.

I cite you In thils connection the
following cases:

setter otullt Homes and dortgage
Company v. Nolte, Hayor, et al,
249 S, 4, 743.

The State of Missouri ex rel John P,
Strother, Hespondent, v. Jos, V,
Chase, et .1."2 Mo APP. 2043,

I would appreciate your sending me
your opinion upon this question at
your earllest convenlemece.”

I.

Saetion 11680 Revised Statutes Migsouri 1929, reads as
follows:

"Zvery clerk may appoint one

or more deputlies, to be approved by
the judge or Jjudges, or a majority
of them Iin vecation, or by the
court, who ghall be at least seven-
teen years of age and have all
other qualifications of their prin-
cipals and take the lilke ocath, and
mey in the name of their principals
perform the duties of clerk; htut
all clerks and their sureties shall
be responsible for the eonduct of
their deputies.”

The term “"court,"” as used in Section 11680,
refers to all courts of record including the coumty court,
It therefore appears, with reference to the appointment of
deputy county clerks, that two acts are necessary,
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(1) The aprointment of such deputy
by the county eclerk,

(2) The approval of such appointment
by the eounty court or by two Jjudges
of the ecunty court,

The dvty to appoint a deputy county clerk l1s placed-
upon the eounty clerk and 1t i= the duty of the eounty court
to approve or disapprove such appointment, UL~ Su——
Sueh 1s the eonstruction placed upon a simllar term
"approved by the court" in bButler v. Sullivan 108 so. 630,
l. e, 638, In that case the statute gave the ecounty
clerk the power to employ attormeys "with the approval of
the county court" to ald the prossecuting attorney in the
handling of tax sults, The Supreme Court, in construing
this term in that case, 1, ¢, 635, said:

"The statute nelther authorizes the

county court to employ counsel nor te
charge the eounty with liabllity for

hls compensation. The power to employ
an attorney 1= granted solely to the
ecollector; this compensation and the
1iebility therefor 1s provided for by

the law, The only power granted to the
county court 1ls to approve or disapprove
of such employment, and thereby fix the
status of the attorney employed by the
collector as to his right to such com=
pensation when his right to, and the amount
thereof , comes to be ascertained by the
court in which the tax sult 1s determined,
and the llabllity therefor fixed bty the
final judgment of such court,

S\

22 R, C. L. “ectlon 84, page 433, makes this statement:

"Wherever, under a constitutional or
statutory proviesion, the appointment
i1z required to bte made with the
approval of some offlecer or body, such
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appointment must be approved before
the person 1= legally entitled to
the office."”

In the case of State v, Stafford 34 Pac. (2nd) 1. c.
page 379, the court sald:

"Thus !t 1s apparent that the phrases
used in the two constitutional provie
elones and that employed 1n the act
ereating the bureau of Agriculture

do not differ in effeect, but under
each the appointmente under consider-
ation come with!n the general rule
that 'where a person 1s appointed teo
an office under a2 constitutionel or
statutory provision that the appointe
ment mey be made with the approval of
some officer or body, such appointment
must be approved before the person 1s
lagally entitled to the office,except
in the eace of such a vacancy in the
office that the dutlss of the of fice
are no longer bein- discharged,' "

In Apfel v, Mellon 33 red. (2nd) 1. c. 806, the court
defines the term "epprove" or "give approval” as follows:

"#We agree with the contentlon of the ap=
pellees, The statute provides that an
associatlion formed under the act shall
not become & body corporate until after
the articles of association and organi-
zation certificate have been duly made
and filed, and after the Federal Heserve
board has approved the same and lssued a
permit to 1t to begin business, The
word 'approved' naturally imports the
exercise of judgsment and discretion; and
the power to approve ordinarily implies
a power to disapprove.

To 'approve! or give 'approval! is in
its essential end most obvious meaning
to confirm, ratify, sanction, or consent
to some sct or thing done by another,
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The word 'approve' does not, ex vi
termini, necessarily import the ex~
ercise of diseretion, but from the
connection in which the term is used
it often involves the 1dea of dilscre=-
tion and ad judication, and is seldom
construed as requiring a mere minise
terial sct, 4 C, J. 1464."

In the ease of State v. “tandard 011 Compeany 16 -, ¥,
(2nd) 1. e. 582, the court said:

"The word 'direct' has wmany mesnings,
but, as used hers, we think 1t means
that, when the tax comrission, on ine
vestigation, f'nds that a sult shouvld
be instituted, it has the authority

to cause the Attorney COeneral to insti-
tute such a sult, and the word 'approved'
necessarily implies the exercise of
discretion on the part of the tax come
miesion In permitting such a suit to

be instituted.”

The city ordinence of the City of Jefferson provides
that when a vacaney exists or shall occur in the regular
police forece of thle city, it shall be the duty of the
marcshal, with the edvice and consent of a majority of the
members elected to the eity council, to appoint some suvite
able and competent person to f1ll such vacancy., In the
case of Schulte v, City of Jefferson 273 5, W, at page 170,
the marshal of sald eity appointed the plaintiff s regular
city policeman, but the eity counell refused to confirm
sald appointment. Flaintiff brourht suit against the city
to recover salary alleged to be due from deferdant for
performing the services of a police officer. The court,
l.¢. page 172, said:

"(1) It is well settled =~

Vihere the appo’'ntment !s made as the
result of a nomination by one suthor-
ity and confirmation by another, the
appointment 1= not complete, until the
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action of all bodles concerned has been
had, end the body which has been in-
trusted with the power of confirming
appointments may reconsider ite action
before any action based uvpon its first
decision has been taken.' 13 Cye.p.
13723 veachem's Publiec Office and Of=-
ficers, Secs,114, 124; 22 R, C. L. pe
423, “ec.B4.

(2) Plaintiff wae not a de jure officer
until at least confirmed by the counecil.

If anything at all, he was a de facto
officer, and such officer 1s not entitled
to the emoluments of the office., 29 Cye.
1393; Sheriden v, City of St.loules, 183

MO o 85.39' ‘0’ 8l S, W, 1082, 2 Ann. c...
480; Luth v, Kansas City, 203 Ko. App. 110,
113, 218 S, W, 9013 Throop on PFublie
officers, Sec. 517."

In the case of Huls v, Lawrence 300 8, W, 1, e.‘1018.
the court states:

"The word 'approvee'carries with 1t the
idea of doingz something more than merely
substituting the answers of the jury for
the judgmont of the court. 1t shows that
he did somethin- more than to formally -
or mechanically, so to speak, accept

the op'nion of the jury.,"

" The meaning of & power or duty conferred upon &n
officisal to approve or disapprove another officlal act, 1s
set out in Makenson v, Dillon, 2t al. 171 Pac. 673, 1. c.
676, In the following language:

"The grant to New dexico is to be

effectuated by selection, not only
of these lands granted in quantity,
but also as indemnity, and they are
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to be relected under the direction
end subjeet to the approval of the
Secretary of the Interior. The
words 'subject to the approval' we
do not regard as :iving the Secre-
tery of the Interior discretion

to arbitrarily refuese a selection
for no reason at all, These words
are to be understood to mean that
the Secretary of the Interior shall
investigate and pass upon and ren-
der judcment as to whether the lands
gelected are within the terms of
the grent, and, if so, 't is his

duty to llet them to the St.t:::’lfﬁ,,

In view of the above, 1t is the opinion of this
office that a person who has been appointed deputy county
elerk, by the eounty clerk, must be approved by the
county court before he is legelly entitled to the office
or the emolumentes thereof,

L

The county eourt has the right to investigate
and pass unpon and render judsment as to whether the de~
puty county clerk has the necessary qualifications to
hold said office; they may refuse to approve said deputy
upon any ressonable grounds, but may not arbitrarily
refuse to do #o for no reason at 11,

II.

You ask in what instances can the co 'nty court
refusé to approve the appointment of the deputy,

In our opinion, the eounty court could, in the ex-
ercise of 1ts sound distreetion, refuse to approve a deputy
county clerk for many reasons, If said deputy was in-
competent or incapeble of performing the duties of the
of fice for any reason, or if he were disqualified by vir-
tue of the provisions of the statutes or comstitution,they
would certainly be justified In refusimg %o approve said
appointment, In thle connection, we call your
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attention to Section 19, Article II of the Comnstitution of
sissouri, which reads as followse:

"That no person who !s now or may
herzafter become a collector or
receiver of publie moneys or assiste
ant or deputy of such collector or
receiver, shall be eligible to any
office of trust or profit in the
State of Hissouril under the laws
thereof, or of any municipelity
therein, until he shall have accoun=-
ted for and paid over all the publie
monsy for which iie may be sccountable,"

It 1s,therefore,our opinion that a county court may
refuse to approve the appointment of a deputy county clerk
when they have reasonable ground to believe that said deputy
is incapable of performing the duties of said office, for

any reason, or is disquelified by virtue of the provisions
of any statute or the constitution.

Yours very truly,

Jamee L, HornBostel
Asslstant Attorney General

APPROVED:

ROY NeKITTRICK
Attorney General
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