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C Q~rp.y-eLERK : DEPUTY ; (1) Deputy county c~ErK 

must be app roved by 
the county court, 

( 2) County court may re­
fuse to approve, 
for what reasons. 

Honorabl e Ra rdall R. K1tt 
Prosecuting Attorney 
Livingston County 
Ch1111cothe . • isaour1 

Dear Sir: 

March 15. 1935 

··-··- ------1 
F l LED 

Thi s i s to acknowledge receipt ot you r let t er 
of arch 5 • 1935 r equeatinA an opinion trom th1a or­
flee , which reads aa f ollowas 

" '11he County Court of L1v1ngaton County 
has a sked ~e to write you f or an opin­
i on u pon t he f ollowing queat lon: 

Ia the County Court required to 
a pprove a deputy ot the Count7 Clerk, 
who has been duly appointed aa a 
deputy by the Cou»ty Clerk. and it 
1t is not requ1rod to do eo . in what 
instance s can the County Court ref use 
to appro•e the a opo1ntment of the 
Deputyt 

I gave t ho County Court a short time 
ago mJ opinion to the effect that 1t 
the Deputy Clerk has been duly ap­
pointed by the County Clerk and the 
de )uty tulfilla the requirements ot 
gect!ons 11650 and 11680 R. s. o., 
1929 . then t he a pproval of t he 
appointment by the c ounty Court 1a a 
m1n1ster1al act and ln that case the 
County Court could be compelled to 
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to a oprove t he aopolntment of the 
deputy. 

I cite you t n t his connection the 
following cases: 

oetter dullt Homos and ortgage 
Compa ny v. Nolte, Mayor, et al. 
249 S . i# e '143. 

The State of 1eeouri ex rel John P. 
Strot her, tteapondent , v . Joe . v. 
Chase, e t al •• 42 do . App •• 343. 

I woul d a ppreciate your s ending me 
your opinion upon th1a question at 
your earl iest convenleiiCet. n 

I . 

Sae~1on 11680 Revised Statutee Mi aeouri 1929, r eads a~ 
follows : 

" Every cler k may appoint one 
or more deputtea , to be a pp roved b7 
tl.e j udp:e or judge a, or a ma jor! ty 
of t hem 1n vacation, or by the 
court , who shall be at l east aeven• 
teen years of age and have all 
other qualif ications of t heir pr1n­
e1pala and take the like oath, and 
may 1n t he name of their principals 
per f orm the duties of clerkJ but 
all cler ks and their auretiea aball 
be r esponsibl e f or t he conduct or 
thei r deput i ea . " 

The term "court , " as used in Section 11680 , 
ref ers to all court s of record including the count,. c ourt. 
It ther efor e a ppears , with refer ence to the appointment of 
deputy county clerks , that t wo acts &fe necessary , 
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(1} The a ppointment of such deput7 
by the county clerk, 

(2) The approval of such a ppointment 
by the count y eourt or by two Judges 
of the c oun ty court . 

'!he d,,t~ t o appoint a deputy county clerk is placed ~ 
upon t he county clerk and it i e the duty or the county court 
to a pprove or disapprove suc h appointment . 

Such is the construction placed upon a similar term 
"approved by the court " in Butler v . Su~livan 108 10\o. 630 , 
1 . c. 638 . In that ease the statute gave the county 
clerk the power to employ at t orneys '*with the a pproval of 
the county court" to aid the proaecut1ng attorn&y in the 
handling of tax au1ts . The Supreme Court, in conatru1ng 
this term 1n that case, 1 . c . 638 , aaida 

/ 
v 

"The statute nei ther authorizes the 
county court to employ counsel mor to 
charge t ne county with liability for 
his compensation. 'fhe powor to employ 
an attorney is granted solely to the 
collector; this compensation and the 
liability t her efor is provided tor by 
the law. The only power grant•d to the 
county court 1s to approve or disapprove 
of such employment , and thereby fix the 
etatus of the attorney employed by the 
collector aa to his right to such co~ 
pensation when his right t o, and the amount 
thereof, comes to be ascertained by the 
court 1n which the t ax suit ia determined , 
and the .liab111ty t herefor fixe~ bJ the 
~1nal judgment of s uoh court . " 

22 R. 9• L. ~ect1on 84, page 43~, makea this statement: 

" ftnerever, unde.r a conati tut1onal or 
statutory provision, t he appointment 
1e required to be made with the 
approval of some officer or body , sueh 
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appointment must be approved before 
the person i s l ega l l y ~ntitled t o 
the of f lee . n 

llarch 15- 19 35 

In the ease or State v . Stafford 34 Pae . (2nd) 1 . e . 
page 379 . t he c ourt said: 

"'l'b.ua 1t is apparent that the phrases 
used in the two constitutional provi­
s ions and t hat employed l n the act 
ereatin~ the bureau of Agriculture 
do not differ i n effect, but under 
each t he appointments under consider­
ation come w1 t •l tn the general rule 
that ' where a person i appoin t ed to 
an off ice under a const1 tu tional or 
statu tory provis ion that the appo! nt­
~nt ma7 be made with the approval of 
some off icer or body , such appointment 
must be approved before the person ia 
l egally ent! t led to the office _ seept 
in t l e ca e of such a vacancy in the 
office that t he dutios ot the oE f iee 
are no longer bein - dischar ged.' ft 

ln Apfel v . Mellon 3~ ~ ed . (2nd ) 1 . c . 806 , the c ourt 
defines t he term "approve" or "give approval" as fol lows : 

" 1e agree with the contention of the ap-
pellees . The statute provides that an 
a s sociat i on for~d under the act shall 
not become a body corporate until atter 
the article s of associat ion and organi-
zation certif icate have been dul y made 
and filed , and after the Federal Roaerve 
i3oard has approved the same and 1saued a 
permit to it to begin business . The 
word 'approved ' natu rally imports the 
exercise of jud~ent and d1acretionJ and 
t he power to approve ordinarily impl1ee 
a power t o d isapprove . 

To ' approve ' or g i ve ' a pproval ' 1s in 
its e aaent1al and moat obv!oua meaning 
to confirm - rattry_ eanction, or consent 
t o some act or thing done by another . 
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The word 'approve' does not , ex v1 
termini , neceaaar1ly taport t he ex­
ercise of diacret1on. but frOM the 
connection in which the term ia uaed 
tt often involves the idea of discro­
t 1on and adjudication, and 1s seldom 
construed as requiring a mere inia• 
torial act. 4 c. J. 1464 . " 

reh 15 . 1935 

In the caae of State v . f tandard Oil Company 16 ~ . 
( 2nd) 1 . c. 58 2 . the court said: 

"The word 'direct• has ~any moaninga, 
but, a s used here , we t hink it moana 
that , when the tax co xiss1on , on tn­
Teatigation , r:nds thnt a suit should 
be instituted, it haa the authority 
to cause the Attorney General to insti­
t ute auch a au1 t, and t he word 'appro..-e4' 
neceaaar1ly implies the exerc ise ot 
d1aeret1on on the part ot the tax eoa­
~1sa1on in pe rmitting such a auit to 
be institu ted . " 

• 

The city ordinance of the City of Jefferson pro.,ides 
that when a vacancy existe or shall occur in the regular 
police force of this· city, 1t shall be the duty of the 
marshal, with the advice and consent of a majority of t he 
members el ct6d to the city council, to appoint some suit­
able a~d competent person to f111 auch vacancy . In the 
case of ~cbulte v. City ot Jef f e rson 27~ s. w. at page 170, 
the marshal of sa id e1ty appointed the plaint iff a regular 
city pol1ce~n, but the city council r efused to confirm 
said appo1nt.ent. Plaintiff broucht suit against the city 
to McoTer salaey alleged to be due fro defen1ant for 
performing the eerT1ces of a police officer. The court, 
l . e . pnge 172, eaidz 

"(1) It 1s well settled -

, ,.ihere the appo•ntoent is made •• the 
result of a nom1Dation by one author­
ity and confirmation b,y another, the 
appointment 1e not eolll.plete, tmt11 the 
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action of all bod1ee concerned has been 
had , and t he bo~y which ba8 been in­
trusted with the power or confirming 
appointments may reeon~1der its act i on 
before any action baaed upon its fi rst 
decision has beeD taken.' 1$ CJO• P• 
1~72; eachem's Pu blic Office and Ot-
11cere, Secs . ll4 , 124; 22 H. c. L. p . 
4 33, ~ ec . 84 . 

( 2 ) t la1nt1ff was not a de jure officer 
until at least confirmed by the council . 
I t anythi ng at all, he wa s a de faeto 
otfieer , and au e h offi cer ie not entitled 
to the emoluments of t he off ice . 29 Cyo. 
139~; She ridan v . City of St. Loui s, 18~ 

o . 25,39, •o, 81 s. '' • 1082, 2 Ann . Cae . 
480; Luth v. Kansas Cit7, 203 o. App . 110, 
113, 218 s . • 901; ~broop on Public 
Officers , Sec . 517.n 

In the case of Huls v . Lawrence 300 s . w. 1. c . 1018, 
the court statess 

"The word 'approvee'carriee with 1t the 
idea of doin~ somethinr, more than merely 
subs tituting t he answers of the jury f or 
t he judgm1nt of t he court . It shows that 
he did aometbin~ ~ore than to formally 
or mechanically, ao t o apeak , accept 
the op ~ n ton of' the jury. " 

The meaning or a power or dut7 oonter-Ded' unon an 
official t o approve or disapprove another off icial act, is 
set out in kenaon v . Dillon, e t al. 171 Pac . 67~, 1. c . 
676, 1n the following language a 

"The grant to Bew xieo ie to be 
effectuated b.J selec tion, not onl7 
ot theae lands grant ed in quantity, 
but also a a indemnity , and the7 are 
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t o be eelected under the d irect ion 
and subjec t t o t h e a -oproval of the 
Secr etary of the Interior. The 
words ' subject t o t he a pproval' we 
do not rogard a s ,i vi ng the Secre­
tary of t he Interi or d i scr etion 
to arbi t r a r ily r etuee a sel• ction 
for no reason at all. The•e words 
are to be und~retood to mean that 
the Secretary of the Interior shall 
investigate a nd pass uDon and ren­
der judgment as t o whether t he lands 
sel ected are w1th1n t he terms of 
t he gr ant , and , i f ~o , ! t is his 
duty to t ist t r.em to t he Stat~ 

In vi ew of t he above , i t is the opinion or this 
off ice that a per on who bas been appointed deputy county 
cl_,r&. by the county clerk, must be a pproved by the 
coanty court before he is legally entitled to the office 
or the emoluments thereof . 

The eo .... nty court has t he right to i nvestigate 
and pass .11pon and r ender jud~ment a s to whe ther the de­
puty county cl erk bas the necessary qualif ications to 
hol d sai d off i ce; they may refuse to approve said deputy 
upon a ny reasonable grounds , but may not arbi trarily 
r efuse to do eo f or no reason at a ll . 

II. 

You ask in what i nstances can t he co · ~ty c ourt 
refus~ to approve the a opointment or t he deouty. 

In our opi nion , t he county court coul d , in the ex­
erc i se of 1ts sound distrac tion, refuse to approve a depu ty 
county clerk for many reasons . It said deputy was in­
compe t ent or incapable of performing the duties of the 
office for any reason , or if he were disqualified by vir­
tue or the provisions of the statutes or conatitut1on,they 
would certainly be justified 1n r efusi mg ~o approve *aid 
appointment . ln this connection, we call y our 
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attenti on to Sect 1on 19 , Artic le II of the Constitution or 
M1aso, r1 , which reads as f~llows: 

"That no per son who 1 now or may 
her3after beco~ a collector or 
receiver of public moneys or ass ist­
ant or de outy of auoh collector or 
recoiver, eball be eligi bl e to any 
off i ce of trust or pr ofit iD the 
State of Miseo,·ri under t he l awa 
thereof, or of any municipality 
t hsrein , until he shall have accoun­
ted fo r and paid over a ll the public 
money for whi ch :. e may be accountable . " 

It is , therefore , our op1n1on t hat a county court ma7 
r efuse t o approve the appointment of a deputy county clerk 
when they have reasonable ground to believe that aa1d deputy . 
1s Jncapable of performing the du ties ot said office, ror 
any reason , or is d1squal1f1ed by virtue of t he provie1ona 
ot any statute or t he constitution. 

APPROVED : 

ROY J eRri' fRICk 
Attorne7 General 

JLH 
J .:!.T : LC 

Youre very truly , 

Jamee L . HornBostel 
Assistant Attorne7 General 


