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SCHOOL DISTRICTS: Vfuen entitled to credit due resident under 
Section 920 7 , R. s . I,i:o . 1929 . 

' 

tJove1..;.ber 21 , 1935. 

- ---
F : L E l) 

Han • • U.vin ll . Juergensmeyer, ' / ' ~rosecuting J~torney, {_t) 
•• arren County , 
Jarrenton , ~issouri • 

.Dear Sir: 

?his is to acknowledge your l etter dated November 1, 
1935 , as fo l lows: 

.. I would appreciate an opinion on the 
following questions: 

"1. A l ives i n school district B and 
owns property in .r'arrenton , ... issour1 , 
where a high school is locatec . If A 
send his children to hi&h school in 
.. 'arrenton will school district B be 
required to pay the tull amount of 
tuition or is district B entitled to 
credit on the hieh school t uition of 
said'st udents in a sum equal to the 
amount of the school tares yaid by A 
in the city of .tarrenton as per Section 
920'1 RSM 1929'? 

"2 . ~chool district C has been paying 
hieh s chool tuition for students out of 
district C who are attending high school 
at "arrenton . One of tho students has 
reached t ho age of 20 years and another 
is 21 years . I s district C required , 
under ~ection 9213 Rs · 1929 . to pay the 
tuition of seid students until they co~­
plete t he hieh school course regardless 
or their age?" 
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I . 

le ass~e fro~ your inquiry that School ~istrict B. 
does not naintain an approved high Lchool offer i ng work 
through the t\/eltth grade , and by reason or that fact a re 
sendin~ their pupils to .'iarrenton , which we furt her assume 
is an approved hich school and l oce.t ed in another dist rict 
of the same or adjoining county . 

Laws of l-issouri , 1935 , Section 16 , page 351 , provides 
t hat under the above circumstances, Jchool Dist rict B mus t 
pay tuition for such pupi l s . 

Section 16 , supra , provides: 

''The board of directors or each and 
every sch ool district in t his stat e 
thLt does not Thaintain an a!proved 
high schoo l offering work through the 
twelfth grade shall ~ay the tuition 
of ea.ch and every "'> Upil resident 
therein who has complet ed the ork 
of the hichest grade offered in the 
school or schools of said district 
and attends ~n a~proved high school in 
another distr i ct of the sene or an ad­
joining county , or an approved high 
school LW.intained i n connection "ffi. t h 
one of the state institutions of higher 
learni ng , where wor k of one or Jn.ore 
hi~ber erades is offer ed; but the rate 
ot tuiti on paid shal l not exceed the 
) er- ;upil cost of maintaininc the 
school attended , less a deduction at 
t e e 1ate of fifty dol lars for the en­
tire terL , which deduction shal l be 
added to t he e~ualization quota of the 
di s t rict &.aintaini~ the school attended, 
as calculated tor the ens uinL year , if 
sci~ district is entitled to an equaliza­
tion ouota ; ~f the dist rict mint aining 
the school cttended is not entitled t o 
an equal ization quota , then such deduc ­
tion shall be added to the teae~er quota 
of said district , as calcul ated tor the 
ensuing year ; but the attendance or s uch 
pupils shall not be count ed in determin­
i ng the t eachi ng uni t s of the school 
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attended; and t he cost ot Laintain-
ine the school attended shall be de­
fined as the amount spent for teachers• 
wages end incident al nurposes . In case 
of any disagreement as to t he amount ot 
tuition to be paid , the facts shall be 
submitted to t he state superintendent 
of schools , and his decision in the 
matter sh~ll be final . Subject to the 
limitations in this section, each pupil 
shall be free to attend the school ot 
his or her choice; but no school shall 
be required t o a dmit any pupil, nor 
shall any school be denied t he right to 
collect tuition trom a pupil, parent , 
or guar dian , if t he same i s not paid in 
f ull as herein before provided . In no 
ease , however, shall the amount co'llected 
from a pupil , parent , or Buardian exceed 
t he differenee between fifty dollars and 
t he per-pupil amount actually paid by the 
stete, nor shall the a~unt the district 
of the pupil ' s residence is required to 
pay exceed t he amount by which the per­
pupil cost of ~aintaining the schoo l 
att endea is greater than fifty dollars . 
If , for any year , t he a~unt collected 
froL a pupil, parent or guarnian exceeds 
t he difference between fifty dollars and 
t he per- ?upil amount actually paid by 
t he state , the excess shall be refunded 
as soon as the fact of an overchar ge is 
ascertained. " 

In this case ..... who resides in District B, is paying 
taxes on pr operty which he o'\"ms in :-:arrcnton. 

Section 9207 • R. s . lo. 1929 . provides: 

~The boar d sPall nav e power to make all 
needf ul rules and regulations f or the 
or ganization , grading and government in 
t heir school district -- said rules to 
take effect v-hen a copy of the same , 
duly signed by order ot t he board , is 
deposited with t he district clerk, 
whose duty 1 t shall be to transw.it 
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f orthwith a copy of the sa~e to the 
tea chers e~ployed in the schools; 
suid rules I~Y be amended or repealed 
in like w.unner . ~1}ley shall also have 
t he povter t o suspend or eXJ)el a pupi l 
f'or conduct tending. to t he demoraliza­
tion of the school , &fter ~otice and 
tt heuring upon CI1arges preferred , and 
-~Y admit pupils ~ot residents within 
tue district , una pres cribe the tuiti on 
fee to be paid by t he sa~e: tfovided , 
thb.t the fo llouinG cbildr en , they 
be unab le to ~L.Y tuition , shall have 
t~e privil ege of attending school in 
any distric·t in thls state in which 
t hey ruay have a permanent or tempor ary 
haoe : First , orphan children; second, 
children bound ~s dpprentices; third, 
children with only one par eut living , 
and fourth , children \.hose parents do 
not cont ribute to t heir support : 
Provided further , that any person pay­
i ng a school tax in any other district 
than t hat in Vlhich he resides shall 
be entitl ed to send ~is or her chi ldren 
to school in t he district in which such 
tax is paid and receive credit on the 
amount charged for tuition t o t he ex­
t ent of such school t ax. n 

The above section peruits a credit t o A on the anount 
charged for tuition to the extent of such school tax by virtue 
of paying a tax on property in .• .:.~1. en ton . Since District B 
is required under bection 16 , supra , to pay tuition for A' s 
children who attend .• arrenton Hi gh ..:>cbool , tts a :tu.atter ot 
eq~ty , the school district should be entitl ed to t he credit 
due~ under Section 9207 , supr a . 

The court in t he case of ~avenport v . Ti~nds , 
138 s • . l . 349 , 15 7 ~o • .. pp . 360 , 1 . c . 365 , in discussing 
t he ~atter anu theory of tbe ribht of ~ubroGation , said : 

"Subrogation i s based 0..1. r ules of 
e quity. It is ... creation of the l aw 
whereby substantial Justice may be 
acco~plished , regar dl ess of contract 
r elation . In the recent c&se of 
Holland Banki ng Co . v . See , 130 s . I . 
354, we had occasion t o review the 
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authorities general ly on the question 
of subrocation , e.nd we r..JB. de the fo llow­
ing c uotations : 

" ' vubror:.ation is a doctrine of equity 
jurisprudence . It does not depend 
on privity or contract , express or iu­
plied , except in so far as t he known 
equity may be supposed to be i oported 
into the transaction. I t i~ a con­
sequence which equity attaches to 
certain conditions . The parties ~ay 
not have cont racted fo r it either ex­
pressly or by lebal iu~l1cation , but 
if in the perfoT.mance of tha t contract 
whl ch they did lll.a:(e , certain conditione 
have resulted which uake i t necessary 
for equity t o interpose its authority 
in this respect it will do so , pro­
vined t hat in so doing it \till vio late 
no law and not alter the contract . • 

n •The uoctrine of subroGation has kept 
pace Vllth the erowth of the equitable 
principles until at the present ti~e 
it exist s in all its pristine vigor , 
and is extended to whomsoever as a 
matter of right and good conscience it 
should be applied. ' 

" ' It is treated as t he chil d of equity 
and is applied to secure a real and 
essential justice regardl ess of form, 
and independent of any ~rivity of con­
tract, or consideration bet~een the 
parti es affected by it .• 

" ' The doctrine of subro~ation is not 
a fixed and inflexible rule of law 
and equit y . It does not owe its 
origin to statute or custom. It is a 
creature of the equity courts , in­
vented and applied by them t o do justice 
or prevent an injustice being done in 
a particular case , and under a particu­
lar stat e of facts where the l aw is 
powerless in t he premises.' " 
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Fro~ t he foregoing, we are of the opinion that the 
:tacts and cireu...at ances in this case LUke it one to Hh1ch 
t he principle of equitable lien or subrocatlon is specially 
applicable, and therefore ~chool vistrict B is entitled to 
a credit on the hi~b school tuition for ~~'s children in a 
sum equal to the a~ount of the school taxes paid by A in the 
City of ,arrenton. 

II . 

In ans 1er to your second question , re res"Oecttully 
direct your attention to L4ll opinion rendered you under date 
ot October 30 , 1934 , a copy of which we are enclosing, 
wherein this department held t hat nersons over twenty years 
ot age are not entitled t o gratuitous instruction. Bence 
School District C t.la) refuse to pay tuition for students 
attending high school at .arrenton who are over the age of 
twenty years , even though they have LlS yet not completed 
their high school course . llouever, i t is to be noted in 
the second part or t he enclosed opinion that if the board 
wishes to provide gratuitous instruction fol' persons oTer 
t he age of twenty year& , it may do so just so long as it is 
not paid out of funds derived by virtue of ~ection &. 
Article ll, of the Constitution of .... issouri . 

APPROV..ID: 

JOHN I . HOFFMAN , Jr., 
(Acting) J ttorney General. 

llW :HR 

Yours very truly , 

J ames L. HornBostel, 
~ssistant Lttorney General. 


