
LABO~ AND I NDUSTRIAL I NSPE CTION : Commissioner ha s aut hority 
t o ln~ect al l r estaur ant s 
and charge a fee f or such 
i nspection. 

February 21 , 1 q35 . 

Wr . Otis K. J ones 
Di r ec tor of The Board 
St . Loui s Res t aurant Assoc . I no . 
5540 Per shi ng Avenue 
St . Louis , Missouri 

Dear i r: 

Tbi a i s to acknowl edge r eoei ,>t of your let­
t er, r equesting an o~inion f roa thi s offi ce , whi ch r eads 
as foll ows : 

• A~ Chai r man of t he Legi slati ve Com­
mittee of t he St . Loui s Rest a urant 
As noo . and i n behal f of so ~ of the 
smn l l rest aurant owners wi'b : r e 
and four employees who ar e members o! 
our Assoc . bave request ed t~a~ 0 ur 
Co • ittee gather some lnto r.oatL~ ~s 
t o duties of the Miasouri Industr i al 
en d Labor I n8":'>ect1on Bureau . 

" e have shown a cony of t he law t o 
some of t hese me b er s and t hey feel 
i t i s an unj ust 1opos1tion on the~ 
by t he St ate and I have had one i n­
cedent wher e a r est aurant owner ·ith 
t hree er.rnloyees brought tbi a mat ter 
before our noard of Di rector s and 
a o I recall it i s t o be voted on 
soon t o t eEt the law i n a t est 
cas e. 
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• • • • • • • • • • • • • • • • • • 
" • ·'cl:i t triok as Chair n of the 
Legislative Cow~ittee I aak you to 
please show us t he Court esy of a 
re~ly and you c•n r est assu red it 
will be app r eciated by this organi­
zation . 

M • • • * * * • • • * • • * * • • M • 
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e truat you apprecia te the fact that this office 
in giving an opinion . at be ided s trictly b y the law 
and cnnnot nass on the f a i rness or unfai r ness of its ap­
plication. 

ection 12318 , R. S. Mo . 1929, mates it the duty 
of t he Commiss ioner of Labor and Indus~rial Inspection, 
his assistant s er dfJ'puty i nspector s , to l!lS.ke not less t han 
t vo i nspections each yea r of t he various ? l e ces of busi­
ness i ncludi ng rest aurants, sai d section reads a s follows: 

"The state commiss ioner of labor and 
industrial inspection aay divide the 
s t ate i nto d istricts, assign one or 
more deputy inspectors to eaoh d1a­
tr1ot, and may, at his disoret1ont. 
change or transfer them f rom one nls­
triot to another . It s~ll be the 
duty of the commissioner , hia as­
sistants or deputy 1nsoectors , to cake 
not less than t wo inspections during 
each year of all factorieat warehouses , 
office ild1nga , freight aenots , ma­
chine ahons , garages ,laundries , tene­
ment workshops , bake shops , restaurants , 
bowling &lleye, pool balls , theatres, 
concert halls , moving picture houses1 or pl aces of public amusement , and a~l 
other manufa cturing , machanical and 
mercantile eatabliahment s and workahoos . 
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The last insnection shall be completed 
on or before the first day of October 
of each year , and t he commissioner 
shall enforce all la.w •. ralati ng to the 
i nopeot1on of the est ablishments enu­
merated heretofore i n th i s eeot1on, 
and nrosecute all per s ons for Y1olat-
1ng t he sa:ne . Any unicipal or dinance 
relati ng t o sa id eat nblisbments or 
t heir inspecti on shall be enforced by 
the oom~iesioner . The commissioner, 
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his assistants and deputy 1nspectozs, 
ma.y o.d.L1n1ater oaths and take affide.Yits 
in mat ters coacerning t he enforcement of 
Lhe various inspection l aws , rel ating 
t o t aese establ i sh ent s : Provided , t hat 
the provi a ion of this section shall not 
apply to ~ercantil c eatablio~ments that 
employ l eso than ~en per sons that are 
l ocated in towns and cities t hat baTe 
three thousand. inhabitants or lese. • 

Under t he provisions of aeotion 13219 , R. S. o . 
1939, t he oocmiasioner is enti tled to demand and reoeiYe 
oe:rta1n fees !or maki ng sa.i d 1nspeotiona·. Section 13219, 
su~ra , reads i n uart as follows: 

1 The oomcias1oner provided t or in this 
article shall be entitled to dem3nd 
and rece1Ye f rom the owner , a er1ntend­
ent , manage~ or other per son in charge 
of every es~bl1ahment i nsoected, &s pzo­
Yided for by law, t he following fee for 
each 1naryect1on made in accordanoe with 
t he provis ions of articles 4 , 5 , 6 S , 9 nnd 
10 , chant er 95, R. G. 1929, or elsewhere 
authorized or re~ulred of said 1nsnector 
by J a to be made : For the lnapeotlon of 
every building o~ sho~ i n ich three or 
less per ons ar~ eroloyed or found at work, 
the sum of f1!ty oeu~&j for t he insneotion, 
of every building or snt p i n which more 
than three and not exoeedi ~ t hi r t een ner­
sons are e~loyed, the sum of one dol lar; 
f Jr the ina~>ection of eTery building or 
shop 1n whi ch more tban t hirteen and not 
exceedi ng twenty- six persons are e· loyed, 
the ~ of two dollars; for the 1n~ect1on 
of every building or abo? 1n which more 
than t wenty- six and less t han fifty per­
sons are eMployed, the sum of three dol-
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lara ; f or t he inspection of every build­
ing or ohop in which more than fifty per­
•ons and lees th~n ei ght ] person~ are em­
ployed., t h e sum of f our doll ars; and in 
every building or ahop in which more than 
ei ght y per cons aT e employed an additional 
fee of one doll ar shall be charged and col­
l ected for every fifty additional per~ne 
em;>loy ed , or ,.,ny e.dcli t lonal fraction t here­
of ; e.nc!. 1;he fee he.:relll provided for shall 
bo due 1, ed i a toly ~on compl etion of the 
in~eotion . •••• • 

Foraerl y , t hi s St~te ha d a f ect ory inc ection law 
which was similar t o t he ~resent inw ec t1on 1&~ in question. 
The oonatitutionality of the f aotorr inspection law wae 
passed upon in the case of 3t a te v. 71cken§. 186 V.o. 103. 
l n that o~se , Judge Oa~tt , g,~~ing l or the Court , at pages 
105 to 107 i nclus ive oaid: 

•ay said aot it i s roT1ded the GoYernor 
shall a?po1nt a State f otory 1nsnector , 
who was author i zed to appoint from time 
to tioe aeTen a s o1&tanta and to divide 
the State into di otriota and assign one 
1ns, eotor to enoh district and each 1n­
SJector was requirl!td to make 'two 1napec­
t1ons each yea r of all f otor1en, a nd 
f or each ins eetion euoh i nspector was 
r e quiTed t o oolleot one dollar as an ln­
~eotion fee , and al l such fees were re­
qu i red to be t>aid into the St ate tTea.snry. 
The failure t o nay the fee for t he 1n­
opeot1o~ de 1~y 6 , 1902 , i s thf ground 
of thi s ~roseoution. The 1nfor t ion, 
t hough so~ewhat 1nart1st1c~lly dr~nn, 
follows th~ ot~~ute, and i s sufficient . 

nThe objections t o the la are that it 
' viola t es sections 3 nnd 4 of article 10 
of t he ~issourl Const i tut ion , i n that it 
i 'llri.)oaes a vurden of t a :m.tion fo r t he na1n­
t a in1ng of the 1n~ect1on de . ~ rtment ~on 
one claos of citizens, and c1sor1mina.tee 
aga i nst sn1d clas s . 

• •second . Tha t t hey provide ! or the tak­
i ng o f rconey and liberty from nanu!actur­
ers withou• due rocess of law, en~ deny 
to thea tbe equal ~rotection of tb~ lawa . 

" ' Third. !hat t hey vest judicial powere 
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i n t he fac t ory 1nopeotoT. 

" ' fourth . That they ere a delegati on 
of legi ela.tiTe poYTer to the fnotory 
i nEMeotor . 

" ' Fifth. Thnt they d1sor1~nate against 
oity ~anufeoturers , an~ ? l&cc great er 
burdens UT>on then t han U"')On country aanu­
factur erc . 

"Sixth. Tbnt they are in viola~ion of 
t he fourteenth endcent to the Oonat1 -
tution of the Unit ed St tes, i n t hat they 
d prive defe~d nt of his liberty without 
due pTOoecs of 1 ~ and deny h i m t he equal 
~Totect1on of t he law.• 

"The first , rccond nd ixth objections t o 
t he latr may be grou~ed under one head. fhe 
newer to each and all of them 1a that th1a 

1 a police re$Ul&tion for the protection 
of the live , he~lth and morQl s of the em­
nl oyees in !~ot riee t and i s clearly w1th1n 
t he ~ower of the L~gisl ture to ennot . ~uch 
b~ 1n~ t he o~v1oua n~ose d s co?e of the 
ena.otaent , t here can be no cloubt of 1 ts 
oonatitut1ona.l1ty and validity , so fa.z as 
these ob jeotionr to l ' • (St a t e v. Whitaker, 
160 ~ . sg ; ~tate Y. ' ayton , 160 Ko. 474. ) 

•II . The third and f ourt h objections to 
the ao.t , to- wit , t hat the act vesta judi-
oial and leBi el a tive por.ers in the f otory 
i napeotor, are clearly without merit . The 
ot n rovidea for t he appointment of the 1n­

speotor o and makes it t heir dut y t o 1noueot 
a l l t otoriea and requires tb~m to give the 
proprietors a oeTt1!1cate of the re ult of 
sucu 1ns~eot1on. 

•Their duties are ini ~teTiol , involving 
only ~hat ni~cretion h i oh every mini s t erial 
officer ~ust exerc i se 1n t he di scharge of his 
duties , and are in no acnse j ud1oi~l or l egis­
lative aq those ter~s are understood in our 
syaten of laws. 

"III . The fifty assignment i s equally ground-
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lesa . fhere i e no diocriminat ion 1n the 
act :.h. twee. the burdens i.Jn'posed upon ·2Jlu­
faoturers i n cities no~ l~o~ed' uuon those 
in t he oom1try . Br it"' t erms i t ap"lli es to 
all factor i es i n ~;h ... ~ •J. e 1 Lhou~ exoention 
or ~iati~ot1onA ( St a t8 v . Tho~s 1 38 Uo . 
100; ltate v. ThoLmsen, l GO :p. J30; St a te 
ex 1.1! . v • . H\shbuTn, 187 'o . 680. ) 

"1 r. As e. police rc. ~e.tion ' he ot ate has 
the unqueQtioned ri ~nt to e~ct and demand 
an in~eot1on fee fo r the ins~eotion and 
certificate of insoect1on required by the 
ect. I t hao never oeen ruled that a1 in­
S,)ectio:l fee pure ana s i oplc is a tax U.Tlon 
pro~ertJ . (Coolay oa Taxation, 586; dt ate 
ex rel . v . Hudson , 78 ~ o . 30~ ; St . Charles 
v . Elsner , 165 Mo . 671; Patapaoo Guano Oo . 
v . Doar d of Agriculture , 1 71 u. q . ~45; 
. 1111~ v . St o.ndard 011 Oo . , 50 1inn. 390 . ) 

"The 1n:neot1on fee of one dollar for the 
i nspection and oerti ! ioate i r so manifestly 
reasonavle t hat it is oleaJ: that it is not 
ob jecti o1 bl e on that ground. 

1 The very mention of an i nspection law sug­
gest s the exercise of POlioe ower by the 
State end the requirement that the ner eons 
01' tbi n ;G i nD::>ected ehall p 1 for it • rhe 
f r et that the manutacvurero are required to 
pay the 1ncnect1on fee Dr ovi ded by this act 
i n no mcnn~r 1ntr 1ngea any oonstitu~ional 
right of the defendant . The oourt of or1m1-
nal corx ection COUl.Cti 1;ted no error i n so 
holLin~ . nno its j udgment is affirmdd. " 

We are therefore of the opinion th i the coomiaoi oner 
of labor am 1ndu t rial inepcc~ion baa the legEJ. r1g:ht to 
1ns >eot al l r~stauranta and to charge for such i ns ect1ons , 
the fees opec.;1f1cd in Section l3219, au_>ra . 

AP!'ROVED: 

HOY ~oXI!'T'UC 

At torney- General . 

JE1'/JL11:afJ 

Yours very truly, 

J aucs L. HornBootel, 
.A.ssistant Attorney- General . 


