
TAXA.T!Ol\ & Ri'~VENUE : Autnori ty of oo:n.eotor .to empl oy attorney to 
assi st in collecti on of delinquent per sonal 
pr opert y t axes . 

Jones & esner 
Attorueye a t J.,aw 
tb-48 Kahn Dlo.g. 
oecond & ob1 oStreeta 
bedalia , i s oour1 

Qentlecen: 

January 3 , 1935. 

Yvur reGueat for a n o:>1n1on dated •ovcmber 2t , 1934, ha~ 
l:e en a.ss1 ~ .ed t o t:ae. In sai d rec:ueet you s t a te as followo: 

•At the requ est of ~. Lon E. Lesl ie, Collect or 
of Pe ttis Coun~y, ' 1eaour1 , 1 be~ to reQuest 
for hi an opinion on : eot1on 9952 rel a tint to 
delinquent an u back t axes, which repeal ed 1ection 
9~53, ~t1cle 9, Chap t er 5S , of the Revised 
~ tatutce of ~1 ssouri, 1929. 

In Yi ew of the acts passed by the 57th General 
Assembly of Kt asooxi, r el a ting t~ tax&tiou end 
revenue, u.r . ~esl ie desires to ~now whether or 
not he can employ such attorneya aa he may deem 
necessary and 1netitute, a t t hi s t1me , autts to 
collect delinquent and back t~xea contained in 
the uack Tax aook and which ar e due and unpai d 
at this time. 

It seems that some colleotora are proc eeding to 
file suits for taxes oontaine~ in their back tax 
books a t this tiae . Wr. Lealie does not want to 
institute any suits unless he 1a aure t hat he 1e 
authorised to do so under t bese new Act a passed 
b) the ti? tb General Asse~bly . 

11 ~ you kindly advise Mr . Leslie a t your earliest 
oonvenieuce ao t ha t he may proceed to fi le suits 
1f authorized to do so.• 

. ,_ 
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In the foregoing reque•' you ~o not designate which section 
9S52 you refer to. Senate Bil l 94 repealed bec,ion 9952 of the 1929 
revision &a di d House Sill 44. lach reenacted new sbotiona by that 
number . Senate Bill 94 f ound a t page 425 et seq. and House Bill 44 
found a' prge 465 Lawa of M1aaour1 1933. I preaume that it is the 
reenactment of Section 9952 conta ined in House Bill 44 which caused 
your collector t o i nquire a s to the authority to br1 au1t for del­
inquent an4 back taxea. l e ' h ink tha t it is r ecognized that the term 
•back taxes• gen rally appli e a t o r eal eatat e ' a xes and aur remarka 
are aade in ref er ence to deli nquent real estate t axes . 

The 57th General As sembly by the enactment of Sena 'e Bil l 
94 radi cally changed the met hod of procedure in the collection of 
del in 1uent r eal estate taxe. ection 9952 of the 19-9 reYision 
toge t her with a nuaber of other secti ~ns t hereof • ere repealed. House 
Bill 44 purpor ted to repehl ~ection 9952 of the 1929 Revision and 
to enac' a ne• a ection by t h e aa~e nu~ber. The only change in Section 
9952 before and after the p ssage of House ~11 ~ 44 aa t he proviso 
at tached to such Section. ! his ~oviso atfec,ed only &reene County. 
Ki souri an pr ovi ded tha t t he Prosecuting ttoruey shoUld act a s 
delin4~ent t a x attor ney f or such county . 

In an opi nion of this office dated August a. 1933, to 
the s tate Tax Commission of t L1e St a to, t h1a offi ce held that Senate 
Bill 9• and House Bill 44 were tn Pari ~ater1n a nd were to be con­
strued together. tt WRB hel j t hat Fouse ill 4• in no way affected 
the prooedure es tabli shed by Senate Dill Q• aft er t ho o! fec tivc date 
of the la~ tar named enactment, to-wit, July 2,, 1933 , and thatafter 
euch dat e there wac no statutory aut hority for the enforoe~ent of 
delinquent r eal e s t ate taxes by au1t . ! bia opinion was affirmed and 
enlarged upon in an op1u1on of th1a office dated eept eaber 4, 193' 
to Bon. Charlea K. Hay , C1tycounsellor of the Cityof St .Lc~ia. 

In the f all of 1934 a procecdi in prohi bition was in­
stituted in tbe Supreme Court to enjoin the Judge of D1 Y1sion lo. 1 
of t he St.Loui s Circuit court froa proceedi to enforce the lien 
of atate taxea by eana of suit. Edmund Koeln aa collecttonof the 
city of &t . Loui a had instituted a auit in sa id court to enforce the 
payaent of del i n~uent real e state t axea alleging tha t he waa 
authorized to do eo under the provia1ona of Houae Bill 44 herein­
before referred to and that Senate Pill 94 waa unoonat1tu,1on&l and 
unworkable. Tbia oaae wa a entitled St a t e e~ rel . larbe Ya . Bader 
et &1. being lo . 33955. In the deciaion banded down on December 22, 
1934, Judge Leedy writing the opinion for the Court held: 
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•There waa nothing in House Bill f'4 tn the 
nature of new legislation. Ita sole object 
w~s to aa~nd ~cotton ~9~2 (tbo effec~1ve law 
a t tho tiue House dill .4~ • a introduced) 
insofar aa it related to back t 1 attorneys 
in counties of designated population. lt 
aeemo obvious , and • nold tha t the no 1nal 
reenact:nent of section 9952 by Houae a111 
i44 waa not intended to, nor did it bave the 
effect of 1tapl1edly repea.ling oz otherwtae 
diatur'bing the Jones-.li.unger act. We think 
that by attaching an emer~enoy clause to Hou•~ 
B1ll .... the ~egialatur~ intended that it 
anould ue operat1 v onlJ uatil auo.n time u 
~eantu Bill •94 t~ok effect. The latter 
meaaure not hav1na received •~•outt•e approval 
a t the ti~e the former was paased. But we 
aust hold oad, as the parti~s tacitly concede, 
tho aerg ency clauae just mentioned becauae 
invalid on ita !ace and, therefore, wholly 
ineffectual to a~e House Btl! ••4 operative 
upon being s1&ned by tue Oovern- r, and ao upon 
tne ha, peni of the lstter event House Bill 
v44 boca e nug~tory, and ae if never pasaed. 
TL1a zuliag is iu b&l'mony wiln controlling 
canous of construotiou, aad, as we oel1eve, 
c~uses the true legislative intent to speak. • 

It tb refore c~ncluaivdlY appears that there is no authority 
to institute suit !or Qelinquent reb! ••~•~e taxes at th1a time. 

Our next concern is the method of collecting delinquent 
personal t~1es . Section 9940 R. s. uo. 192&, 1a the law, relative to 
the collection of cel1nquent personal vro ,ezty ta~ea . T~ia section 
adopts tha t part of section 9952 R. s. wo . 1 a , relative to the 
employment of attorners t o coll~ct delin~ueAt pcraon 1 property taxes. 
HowcYer, ~cotton 2, ~ •s of 19J~, e 429, repeals said section 9952 
R. s. Mo. 1 2b , a~d we are confronted, apparently , •1th the propo­
sition of the law, rtilative to hiring attorneys to collect delinquent 
personal pro~~rty t~~es, 'bei ng repealed. 

change tb 
taxes ana , 
collecting 
~940 R. S. 

It is evident that ~be legislature was only at t empting to 
law respecting th~ coll ection of delinquent real estate 
apparently, had no 1utention ot changing the aetbod of 
delinquent personal proper~J t axes , as aet forth by Section 
Mo . 1949. 

Said Section 9940 refers and adopt s into it any sections 
perta 1n1pg to the employaent of attorneys found in Article 9, Chapter 
59, so that section 995a R. s. Ko. 1929, by thia aetbod of adoption 
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waa inoorpor~ted into Soct1on ~940, ana bec~e a p~rt thereof . 

In Cr ohn v. Telephone Co. , 131 Mo . APP· 313, 1 . c. 320, 
the Kansas Ci ty Court of Appeal s , in discuss ing such a method of 
adoption oy reference 1n at ~tutee, sai d the following : 

"In Endlich on Interpret&.t1o.n of statutes, 
Section 85 it i s sai d : ' An act adopting 
by r efer enc e tb~ whole or a portion of 
another statute , mer. ns t he l aw as existing 
a t the time of adoption and does not adopt 
any subae ~ue~t addition thereto or modifi­
ca tion thereof.• fbi& rule 1e g enerally 
recogni zed , • s u t terland on ~tatutory Con­
struot1ou, acot1on 2b7; 26 Am. and Eng . 
~no . of ~aw (SEd. ) , 714; Postal Tel . G. 
v. Ru1l r oaJ , 89 Fed. lSC; Jones ~ . De~ter, 
8 rl a.. 375 ; Culver v. People, 131 Ill. 96; 
(3 s. . 812 i ~armstaeter v. KaloAey , 45 
Ul oh. 821 , 8 N. h . &. 574; atter of Main 
~treet, 98 . Y. 451 ; Com~onwe&ltn v. 
Iendall , 144 ~ass . 357 ; Gaston v. L&~in, 
115 Uo . ac . ) Furtht r it is ~aia by the 
ea.me &i..t hor ( Sect i on 4Sa ) ; • . here t he pro-
~ i sione of st a tute a.e incorpora ted b7 
raference in another ( h r one &i~tute 
refer s t o anot her f or the powers g1Yenor 
r ul s of procedure prescrioe b~ the former, 
t he eta tute or provis i vn referreo to or 
1noor~orat d beoo~es a p. rt of the referring 
or i ncorporating s'a tute; and if the earlier 
statute i s aft er aras repealed, t he provision• 
so inoorporat d, th~ powers given, or rules of 
procedure p.resoribed by t ba iucozpora.ted s t atute, 
ob~iously coAti~ue in force , so f ar &a t hey form 
part of the second oaactment.• To the s~• 
ef :ec t 1s Ghstun Y. Lam~1n, 115 o . ao , where 
the Supre e Court of t nie St a te sa i d : ' The 
general r ule go verniAg iu such oase s s eems to 
be t hat where one statute r 6fere t o another for 
rul es of proc edur e pr esc r ibed b y the former, t he 
f o rmer s t atute, if apeci f 1oallJ referred to , 
beoo~ea n par t of t he referring s t a tute, and 
the rul es of procedu r e preaor ioed by the earlier 
statuto, so far as t hey form a part of the second 
enactment, continue in force, although the earl i er 
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etatute be a!terwarda modified or repealed. • 

Under these rules , thct part of Section 2d61, 
xelat1ng to partieo ana procedure became by 
o.dopt1on o.n 1ntce-ral. pa.rt of .~ect 1on 2866 
t o tl:&e sa.mt. o;, Xtent, as though 1 t had been 
written into the lat~or statute and neither 
a au se~ueut amendment nor repeal of section 
2b54 could affect the referri~ s ection.• 

The abov cast i s analo ous t o th~ situation at hand and 
1e authority for our conclusion. 

It 1a t h r cfo r c t he OJ1n1on of tb1 e office tba t delinquent 
real eo t nte t a xes should be collected under &nd b~ virtue of the pro­
•1sions of s enate Bi ll ~4 , page •as Laws of '1s£our1 1933, and th&t 
auoh dot:s uot requi re t he coploycent of an attorney. 

It is o~ further o~ i cton tha t delin~u~nt per sonal t axea 
should be collected under the provisions of 'ectioA 9£4C ~. s. ko . 
1929, and ths.t into such section t hex·e shoulCi. be 1ncorpor ted th~t 
part of Section 9952 . ~ . ~o . 1 ~29 wh1oL reads: 

APPROVED: 

-e~d for the purpose oe coll ecting 6UCh 
t ~ x ftnd vrosect..ting suite for t nxen under 
t his article, tbo coll ~ctor £hnll ha ve 
power, with the appro•al of the county 
court• • • • • to e!Bplc..y auc..t. a.t t or cc ~ s as 
he b~Y deem n~o~sscry, vho nbnll r oc€ 1ve a' 
fees eucb ou, not tc.. txc eea ate;• • • 8 

neopectfui l y aubm1ttea, -
/' 

/ 

/ '-7 -7:'-"' .;..,...r~ ::>.cc.<'~ >v-
Rar ry G. ry£ltnor, Jr ./,' -
Assistant Attorney G~neral 

ROT McJCI TTRICl, 
Attorney ~en~ral. 
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