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This is to acknowledge receipt of your letter of
October 8, 1935, in which you request the opinion of this
Department. Your letter 1s as follows: :

"As you are well aware, the manner of
raking up the budgiet for the various
state agencles, under the old bHudget
Lﬂ'. (ut. 4. Chap. 59. Re S, 1929).
was under the supervision and control
of the State Tax Commission but, under
the new Budget lLaw, (“aws of 1933, pp.
459-463), the whole system of budgeting
was changed in such a way as to be under
the general supervision and control of
the Governor, with the assistance of a

pudget Director,

"Under the old Budget Law, (Sec. 9836

Re 5He 1929), all requests for appropri-

ations by state agencies were required

to be divided into five distinet classes,

(As By C» D, & E), covering different

items of contemplated expenditures, and

the old B\:ligot. Law, (Sie. o838 R, S, 19”’

prohibited the transfer of items appro-

g;:uted under one class to any other c¢lass,
se two sections of the o0ld Budget Law,

(Sec., 9835 and 9838), along with other

sections of the old Budget law, were express-

ly repealed by the new budget Law, (‘ee. 16,

Pe 463, Laws of 1933) and under the new

Budget Law, (Sec. 12, p. 462, Laws of 1933)
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it is expressly provided that, 'At the

end of any guarterly period any depart-
ment may make changes in their allotments
for the remaining periods, upon a proval

of the Governcr.' Of course, this section,
(3eec. 12), also provides that requests

for appropriations by state agencies shall
be originalli classified in such manner

as the Budget Director shall prescribe,
subject to the approval of the Governor,
as to allappropriations under the control
of the Governor, but, if ny understanding
of the provision above quoted 1s correct,
my Department may, with the approval of
the Governor, make any c hanges or transfers
in its original classification of contem-
plated expenditures as may seem necessary
and proper in serving the best interests
of the Department, at the end of any
quargerly period.

"If my Department is authoriszed to make
changee in its original allotments, as
above indicated, I shall be able to meet
the requirements of the WPA in the matter
of additional federal aid for =y Department,
and thereby procure for my Department muech
needed financlal gssistance and save the
state a considerable sum of money. For
these reasons you will readily appreciate

my very deep interest in the proper construe-
tion of Section 12 of the new Budget law,

"Please have your o!fice furnish me with an
opinion on this question at your earliest
convenience."

If we understand your question correctly, which was
supplemented by the writer's conference with you, it is this:

Does Section 12, of what is termed "'xecutive Budget
System", Laws of Missouri, 1933, at pages 459-463, inclusive,
give to your Department authority to reclassify ite appropri-
tions and shift funds from one division of its appropriation
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act to another? For example, taking the appropriation for
State Hospital No. 1, page 40, Laws of Missouri, 1935, would
the Board of Managers of Eleemosynary Institutions have the
authority, if the Board of Managers of Eleemos Institu-
tions should conclude that it would be advisable to take
$50,000 from Section "C", Repairs and Replacements, and place
same in Section "B", Additions, with the approval of the
Governor? With this restatement of youwr question we shall
proceed to answer your request,

At the General Eleetion, November 8, 1932, Constitu-
tional Amendment No, 3 was submitted by initiative petition
and was adopted by the people, which repealed Seetion 13,
Article V, and adopted new Section 13 in lieu thereof, which
is as follows(laws of Missouri, 1933, page 480):

;Imr%.govemor shall, not hterr than
n days alter conven, of
the Gemoral Am%__n—mc Tt
session l%ﬁfﬁiﬂgo_t showl
es d avallable revenues of the
state for the ensull Ho%un and
recomme a complete p [5)
ex ﬂg%os.ﬂ ALl recomndeg eX=
Enﬁuﬁn‘o:d and lmmw
itemiz I presented
To The Covernor contain several items
of appropriation of money, he may
object to one or more items or por-
tions of items while approving other
portions of the bill., In such case

he shall append to the bill, at the
time of signing it, a statement of

the items, or portions of items

to 'léich ho'?bgocE;. lmlmtﬁ o;ppz(-o-)
priations, or rtions re 80
cbieated bs MAIT Got AEES ST¥oet.

If the Ceneral iAssembly be in session,
he shall transmit to the house in
which the bill originated a copy of
such statement, and the items or por-
tions thereof objected to shall be
separately reconsidered. If it be
not in session, then he shall transmit

the same within thirty days to the
office of the Scecretary of State, with
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his approval or reascns for disapproval,

Provided, however nothin herein con=
W as au or
Tor ae any a; aggmeg
ee E‘E ! PUurpogcse

(ﬁe have underscurod portions added by
the November, 1232, iAmendment.)

Follwh:; the adoption of new Seetion 13, aArtiele V,
aforesald, the Cener-l \ssembly at the 1933 Session passed
Senate Bill 227, Laws of dissourl, 1933, pages 459-463,
namely the "Executive Budget System® and at the same time
repealed Sections 9832 to 9847, inclusive, N. S. Mo. 1929,
The material changes in Constitutional Amendment, Seection
13, article V, are that in regquiring the Governor, not
later than fifteen days after the convening of the General
Assembly, at each annual session, to submit a budget, also
that he shall recommend expenditures and appropriations to
be itemized, and permit ting the Governor to object to
portions of each item if he sees fit; also limiting the
power of the Governcr to reduce any appro ation for free
publie school purposes., e find nothing Eroviaiona
of Zection 13, irticle V, and Section 12 of tha Executive
Budget System" which authorizes the transfer of money
appropriated for one purpose in the Appropriation Act to
another classification and to be spent for some other
purpose than for which it was appropriated.

Section 43, Article 1V, of the ¥Missourl Constitution

provides in part as follows:

"All revenue colleeted and moneys received
by the State from any source whatsoever
shall go into the treasury, and the
General Assembly shall have no power to
divert the same, or to permit money to be
drawn from the treasury, except in pure
;:anee of regular appropriations made by
We

And Article X, Section 19 of the ¥issouri Constitution

provides as follows:

"o moneys shall ever be paid out of the
treasury of this State, or any of the
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funds under its management, except in
pursuance of an appropriation by law;
nor unless such payment be made, or a
warrant shall have issued therefor,
within two years after the pascage of
such appropriation act; and every such
law, making a new appropriation, or con-
tinuing or reviving an appropriation,
shall distinctly specify the sum appro-
priated, and the objeet to which it is
to be applied; and it shall not be
sufficient to refer to any other law to
fix such sum or object., A regular state-
ment and account of the receipts and
expenditur<s of all public nono; shall
be published from time to time,

It was decided in the case of 3State ex rel, v.
Holladay, 66 Mo, 385, that Section 19, Article X, is self-
enforeing,

In construing sald sections of the Constitution the
Supreme Court in the case of State ex rel, v, Gordon, 236
Yo. 142, 1. c. 158. said the !blloﬂngt

"The language of the foregoeing provisions
of the Constitution is clear and explicit
and forblds the payment of money from the
State treasury 'received from any source
whatsoever' or 'of any funds under its
management' except in pursuance of regular
appropriations made by law. BSecause of
this constitutional inhibition we have no
difficulty in deciding that in the absence
of an appropriation made by the General
Assenmbly for that purpose no funds could
be lawfully paid out of the State treasury
for the support and maintenance of the
gane department, nor would relator be
entitled to the auvdit and allowance of
his accounts for sal and expenses,

(See Sees, 11828 and 11836, R. S. 1909;
State v, Holladay, 6& Mo, 77; State ex rel,
ve Holladay, 66 lo. 1, c. 389; Fusz v.
Spaunhorst, 67 ko, 1, c. 268; State ex rel,
ve. Henderscn, 160 Ho., 1, c. 213’ 214] In




Hon. ¥W. Fd. Jameson G- November &, 1935,

addition to the foregoing citations it
should be added that the Ceneral Assembly
which enacted the game and fish law
appropriated ocut of the State treasury
the sum of two hundred thousand dollars,
or so much thereof as should be necessary,
from the game protection fund, to meet
the expenses of the department for the
biennial period therein named, and by so
do gave a legislative construction to
the law and the Constitution as to the
necessity of a biennial arprepriation,”

The Supreme Court in the case of State ex rel.
Publishing Coe v. Hackmann, 314 Yo, 33, 1, c. 53, said the
following:

"It further appears that no money has been
appropriated out of which relator's bill,
as herein submitted, can be pald, And
since under the provisions of Section 19,
Article X, of the Constitution, no money
may be paid out of the 3tate Treasury,
except in pursuance of an appropriat_on
by law the respondent was and is without
authority to issue a warrant in payment
of relator's claim, For it cannot be
sald that a claim is paid pursuant to

an appropriation act where it 1s paid out
of money apuificl.lly appropriated for a
different purpose,"

And Section 8674, R. S. Mo, 1929, provides in part as
follows:

"The boards of managers shall not use
any money appropriated by the state for
any other purpose than that for which
the same was appropriated, # # & "

In the case of Schwartz v, City of Chiecago, 223 Ill.
App. 184, 1. c. 198, the court said the following regarding
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what constitutes an "appropriation®:

"what constitutes an appropriation has
been the subject of consideration in

many cages, and it 1s variously defined
as "4 setting apart from public revenue
of a certain sum of money for a speecific
ob jJect, in such manner that the executive
officers of the govermment are authorized
to use that money and no more for that
purpose and no other.,!' 4 Corpus Jurls,
1460, Vnebster's definition of 'appropri-
ation' so far as here pertaining is: 'The
act of setting apart or assigning to a
particular use or person in exclusion of
all others; application to a special use
or purpose, as of money to carry out

some objJect.!' lumerous other definitions
are given but all to the same effect.

The question then recurs, are the appro-
priations mentioned in the bill of com=-
plaint valid or invalidi"

In youwr request for the opinion you refer particularly
to that portion of Section 12, page 462, Laws of Missouri,
1933, as followe:

"At the end of quarterly period any
department may changes in their
allotments for the remaining pgrlodn
upon approval of the Governor,

e see nothing in said clause that would permit you to transe
fer a sum of money appropriated,fron one classification of the
appropriation to another classification, with the approval of
the -sovernor. If such were the case and classifications "B",
Additions, and "C", Fepairs and Replacements, by and with the
consent of the Governor, could be transferred to classification
"AY, Personal Service, it thus would thwart the will of the
Legislature and the Legislature could just as well appropriate
a lump sum to a department and then that departme:t could
spend said sum in any manner it saw fit, with the approval of
the Governor. We do not think that it was the intention of
the Legislature to give any such broad powers to the head of a
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department. #hile the money might be spent judieiously
and to the bet. er advantage of the department, yet, we do
not think that this authority has been delegated to the
department to spend the money as it sees fit,

tie refer you to our opinions of February 8, 1934,
May 10, 1934, and July 5, 1934, which, in our opinion, bear
on t.hotm question, in some degree, as submitted in this
request,

Conglusion,

From the above and forogein%‘(:omtituuoml provie
sions, statutes and constructions placed thereon by our
Supreme Cowrt and by other courts, it is our opinion that
you have no authority to transfer moneys from one classie~
fication of your appropriation to another classification,
even with the consent of the Govermor so to do., In this
opinion we do not mean to infer that the money would not be
well spent and judiciously spent, but that the Constitution
and the statutes do not permit same to be done as suggested
in your letter,

Yours very truly,

COVELL R, HEWITT
Assistant Attorney-General

APPROVED:

HN We H s .s
(Acting) Attorney-General.

CRH:TG




